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OPT OUT ANTITRUST CLASS ACTIONS—AN AMERICAN PERSPECTIVE ON THE 

CONSUMER RIGHTS BILL PENDING IN PARLIAMENT 

 

Let me introduce myself: I am a native of Oskaloosa, Iowa, a small town named for an 

Indian princess of the Iowa Indian tribe of the Sioux nation all of which simply attests to the fact 

that the American middle was once the Wild West.  I was graduated from the University of Iowa 

in 1958, Oxford University where I read jurisprudence at oriel in 1960, and Harvard law school 

in 1962.  Note that this academic resume dates from before the Beatles’ invasion of America in 

1964 so it is all ancient history.  I now live in San Francisco, the jewel of the golden west, where 

I practice law at Orrick. 

To the subject at hand: opt out class actions are a form of what is called collective actions 

or collective proceedings.  Such actions are currently permitted in British courts only on an opt 

in basis—essentially a form of voluntary joinder—but then only in private claims for redress in 

the high court which follow on a prior public agency decision of wrongdoing under the 

competition laws of the UK or EU.  Private antitrust actions in the UK are quite rare; only 27 
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such cases resulted in judgment in the 2005-2008 period.  Only one collective action for damages 

has been brought on behalf of consumers.   

The bill before parliament—denominated the consumer rights bill—is an extensive 

consumer bill of rights.  As it relates to competition law, it is designed to make collective actions 

an important component of antitrust enforcement in British courts.   

The central idea is to provide an avenue for collective redress not only for large claims 

which might be brought individually but also for small but meritorious claims which are not or 

cannot be efficiently asserted for various reasons.  The vehicle proposed to accomplish this is the 

opt-out class action which would have binding effect on all members of an identifiable class who 

do not opt out after appropriate notice. 

The competition law reforms in the proposed statute are threefold:  

First, the bill proposes to reform the competition appeal tribunal (cat)—a court with 

competition law expertise—by enabling it to hear stand-alone collective actions for the first time 

in addition to follow on cases which are based on a public enforcement decision.  The cat would 
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be authorized to award collective damages if considered appropriate.  The bill also provides for a 

fast track class regime particularly designed for injunction proceedings. 

Second, the bill provides for an elaborate alternative dispute resolution mechanism 

including class-wide settlement procedures both designed to ensure that court adjudication is the 

option of last resort.   

Third, for the first time the bill would provide for a controversial opt out class action 

procedure which opponents of the legislation—such as the confederation of business industry—

contend will inevitably introduce into the UK a supposedly undesirable American style litigation 

culture.  It is the burden of these remarks that it is unlikely to do so. 

Let me commence by describing how the proposed opt out class action would work.  As 

set forth in the bill now amplified by draft rules proposed by the cat, claims on behalf of an 

identifiable class are eligible for inclusion in collective proceedings only if the tribunal considers 

that they raise the same, similar, or related issues of fact or law and are suitable for collective 

adjudication.  The proposed rules specify that the cat may allow such proceedings in relation to 

only a part of a claim.  For example, in a stand-alone collective action the tribunal could make a 
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collective proceedings order in relation to the existence of an infringement but leave issues of 

causation and quantum of damage to be dealt with on an individual basis. 

Before the tribunal may issue a collective proceedings order the proposed rules specify 

that the tribunal must, among other things, (1) weigh the costs and benefits of using a collective 

process, (2) consider whether there are any separate or similar claims pending by potential class 

members (3), examine the size and nature of the class, (4) consider whether it would be practical 

to resolve the claim with an aggregate damages award as well as estimate the amount of damages 

which each class member might recover (5) determine whether the class representative can 

respond to any costs which it may be ordered to bear and (6 ) most important, consider the 

strength of the claims as well as whether it is preferably to certify a class only on an opt in basis.  

In this context it may have to address contentious issues with respect to which entity actually 

suffered damage from an alleged infringement.  For example direct purchasers from an alleged 

wrongdoer may claim they have paid an illegal overcharge but their customers or perhaps the 

ultimate consumers may claim that it is they who were actually damaged since the overcharge 

was passed on to them..  This issue, which is also currently being considered for legislation by 

the EU, could yield serious conflict problems for a class representative and its counsel.  The 
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potential for such issues arising is implicitly recognized in proposed rules authorizing sub-classes 

with their own representatives.   

The collective redress process would be initiated by a proposed class representative who 

claims to have been damaged by a competition law infringement or by a third party such as a 

trade association or recognized consumer group if it satisfies the tribunal that it can serve as a 

just and reasonable fiduciary.  If a class is certified, the action may then proceed to a final 

judgment which is binding on each class member who does not elect to opt out after receiving 

notice.  An entity or consumer not domiciled in the UK may only assert claims on an opt-in 

basis. 

Notice is the linchpin of the procedure.  The duty of giving such notice will be the 

responsibility of the class representative.  The form and content of the notice are generally set 

forth in the proposed rules but the notice itself and the manner by which it is to be given must be 

approved by the tribunal.  Presumably where customer lists of allegedly injured parties are 

readily at hand, direct notice by mail will be feasible.  But absent such circumstances, resort to 

notice by publication may be the only practical option. 
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In concept this procedure looks very similar to its American counterpart which has been 

actively employed for almost 50 years.  But looks can deceive: the opt-out procedure proposed 

here is avowedly devised to play out very differently from its American analogue.  In my view it 

will do so for six interrelated reasons.   

First, the proposed statute expressly provides that exemplary damages may not be 

awarded.  There is thus no counterpart to the American statutory award of treble or triple 

damages even though compound interest from the time of injury may be awarded.  The limitation 

to single damages surely reduces the incentives to institute class proceedings save perhaps in 

follow-on cases or where public investigations are widely publicized but no findings yet made.  

Be that as it may, the limit to single damages changes the leverage enjoyed by the class in 

settlement discussions which will almost inevitably follow down the road.   

Second, while English law newly permits contingency fee agreements whereby a lawyer 

may share any recovery with a client, such fee arrangements would be expressly prohibited in 

opt out competition class actions.  In America, contingency fee agreements are the indispensable 

engine of class litigation.  Class counsel is well as undisclosed third party financiers may 
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shoulder much of the costs of litigating the cases as well as share the risk of ultimate loss.  

Indeed, a class action plaintiff bar has emerged which touts itself as willing and able to mount 

collective actions often on a massive scale and substantially risk free to the nominal class 

representative. 

Third, the statue would not alter the general British rule that the loser pays legal costs 

including the attorney’s fees of the victor though this might be subject to the tribunal’s discretion 

the exercise of which cannot be known when the case commences.  That risk is ameliorated at 

least to some extent by the availability of insurance which may, however, be costly.  In any 

event, a would-be class representative would be at considerable financial risk which it will be 

unable to share with class members.  In America, on the other hand, while a successful plaintiff 

is statutorily entitled to recover reasonable fees and costs, defendants are not.  As a consequence, 

the prospect of very large costs may prompt defendants to bail out of a case by settlement at an 

early stage—a temptation heightened by the absence of any right of contribution among antitrust 

wrongdoers.   
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Fourth, there will be no trial by jury.  In America this is a constitutional right which can 

be invoked by either side.  Some including me question the value of this right at least in complex 

competition law cases, whether criminal or civil.  But American courts have rejected the notion 

that there should be an exception to the right to trial by jury for antitrust cases in which lay jurors 

must assess complicated economic concepts often debated by sophisticated experts in seemingly 

incomprehensible testimony.  Consequently, trial in America of an antitrust case may boil down 

to a form of morality play pitting the small guy plaintiffs against one or more big guys with the 

cards stacked in the plaintiffs’ favor.  To be sure, trial judges are required to instruct the lay jury 

on the applicable rules of competition law but many believe that the usually opaque instructions 

serve only to confuse jurors who may therefore disregard them. 

Fifth, no change is proposed in British court practices governing what Americans call 

pretrial discovery.  As I understand it, in the UK, sworn witness statements from cooperating 

parties may be procured for use at trial but no pretrial cross examination under oath—a 

deposition in American parlance—can be compelled either from an opposing party or from a 

third party.  I further understand that while disclosures are required to be exchanged there is no 

compulsory process requiring pretrial production of documents from anyone.  It is vastly 
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different in America where compulsory pretrial testimony and production of documents is a 

central feature of virtually all litigation.  Enormous amounts of money can be spent in the 

preparation for and in the taking of depositions of opposing or third parties as well as in the 

production of documents which now includes retained emails which may have to be searched for 

using key word computer programs.  All testimony and documents must be screened for 

relevance and privilege which necessarily invites endless pretrial disputes.  You may ask why 

Americans are so wedded to this prolonged, expensive and exhaustive process the reason is that 

Americans seemingly abhor trial by surprise or ambush and believe extensive pretrial discovery 

will enhance fair and proper outcomes.  But as many predicted when the pretrial discovery 

regime was first adopted in 1938, it has created a Frankenstein monster.  The result is so onerous 

for defendants that it encourages plaintiffs to file weak cases which nonetheless may have 

considerable settlement value, either because defendants may prefer to shield potentially 

damaging documents from the light of day or because of the case’s high nuisance value.   

Sixth and finally, the proposed class certification process with the broad discretion which 

will be entrusted to the cat seems designed to avoid many of the American pitfalls.  As noted 

above, if the proposed rules are adopted, the cat may consider a wide range of factors in deciding 
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whether to issue a collective proceedings order, including most significantly in my view the 

merits of the asserted claim.  How extensive that consideration will be and how it will be 

undertaken remains to be seen.  But it is likely to affect any decision to certify.  In the US, the 

initiating claim or complaint as it is called may upon motion by the defendants be subjected to a 

preliminary court scrutiny to determine whether the facts alleged, if proven, plausibly establish a 

violation of the competition laws.  If it does, the case may then proceed to the class certification 

stage.  But at least until recently, consideration of the merits was thought to be out of bounds 

under Supreme Court precedents extending back to the 1970's.  While there may be emerging 

cracks in that bar, the battle over whether a class should be certified usually turns, not on any 

assessment of the merits, but rather on whether common issues of law and fact predominate.  If 

they are found to do so, the resulting certification virtually guarantees a future settlement simply 

because the litigation costs and consequences of loss are so heavily multiplied for defendants 

confronting a certified class.  Consideration of the merits generally occurs only after the heavy 

artillery of discovery has been survived and motions for summary judgment or dismissal are 

deemed ripe for consideration.  But those motions are usually denied since trial courts 

understand that denial will likely yield a settlement. 
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Thus, if the bill passes the British and American opt out class action procedures will 

share a common name and structure but the differences in real world application may be very 

great.  The reason is largely a product of jurisprudential philosophy.  Here, the proposed reforms 

are principally intended to enhance compensation for parties which have suffered 

anticompetitive harms—an admirable goal to be sure.  But that is only one of the goals of the 

American system which values private enforcement actions also for their capacity to deter 

wrongdoing, to punish when appropriate, and to secure disgorgement of ill-gotten gains.  To be 

sure, these goals are not foreign to the proposed UK scheme.  Doubtless businesses will have to 

consider the potential class action costs and risks which follow if they engage in risky potential 

infringing activity.  But they must do that today given the potential for individual suits and for 

actions by enforcement agencies.  Whether as a practical matter enactment of the statute would 

significantly enhance deterrence is speculative at best.  For the future whether or not the bill 

passes enforcement of competition laws will remain largely the province of public authorities 

seeking fines or changes in business practices.  But the resources available for that public 

function are limited and generally employed only in economically significant matters. 
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So would the proposed reforms meet even their limited policy goal?  Some skepticism 

seems appropriate.  Class actions may be anticipated here in follow-on cases where liability 

issues have been previously adjudicated by a specialist competition tribunal in the UK.  That 

prospect may be enhanced under a proposed EU law which provides that any decision of 

infringement by a national competition authority may be introduced in all EU civil antitrust cases 

as prima facie evidence of a violation.  It is important to note, however, that in this class of cases 

some evaluation of the merits of the claim has been made and the defendants found wanting.   

 It is otherwise for a standalone class action where a plaintiff must start from scratch and 

prevail on all contested issues.  Moreover, the proposed class representative must run the 

gauntlet of class certification involving, inter alia, a preliminary assessment of the merits while 

likely possessing only limited factual information.  . 

The differences between the proposed statutory scheme and its American counterpart 

may be illuminated by a description of two somewhat related American stand alone actions filed 

at the turn of the century against Visa and its smaller twin MasterCard.  Full disclosure: I 

represented Visa for some 30 years including in the first case discussed so the wounds run deep. 
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As you doubtless appreciate, Visa, itself, does not issue payment cards; only your 

personal bank does.  Visa operates a worldwide transaction authorization and clearing system 

which functions through contracts with thousands of banks which in turn enter into millions of 

contracts with merchants for card acceptance.  All contracts must comply with Visa rules, among 

which was the honor all cards rule.   

As the world evolved following the issuance of the first Visa card in California in 1958, 

two types of cards became commonplace—the credit card and the debit card.  They differed 

largely in the way in which the cardholder paid her obligations which is to say whether by 

accessing a prearranged credit line or by a direct debit to a current account.  In all other respects 

a Visa card is a Visa card.  Transactions are authorized and cleared over a single computer 

network; all cards feature the familiar Visa trademark and all merchants are guaranteed payment 

for their sales whether the cardholder is from San Francisco or Tashkent and whether or not the 

cardholder ultimately fails to pay its bank or is engaged in or a victim of fraud.   

But nothing in this world is free.  For merchants to enjoy the benefits of the system they 

have to pay a small fee—usually 2 to 4 percent of the transaction amount depending on the 
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merchant’s size—irrespective of the type of card actually used.  And that was the rub.  Some 

merchants believed that the honor all cards rule operated as an anticompetitive tie between the 

more popular (at least in America) credit card and its debit brother.  As they saw it, if the cards 

were separate products free of the honor all cards rule then merchants might be able to negotiate 

a lower price for debit transactions since as a general matter debit cards cost banks less because 

little or no credit is extended. 

In the time-honored American tradition, the merchants went to court seeking to invalidate 

the honor al cards rule and recover their alleged damages caused by the illegal tie.  This was a 

classic stand alone claim since no enforcement official anywhere in the world had challenged the 

rule as anticompetitive. 

Suit was filed as a class action by a member of the plaintiffs’ contingency fee bar perhaps 

financed by undisclosed third parties.  The lead plaintiff was Wal-Mart—the world’s largest 

retailer—joined by several other merchants as class representatives.  Since the honor all cards 

rule applied uniformly to millions of merchant contracts whatever the specified level of fees and 

whatever the complications which might emerge in calculating damages the case was duly 
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certified as an opt out class action without any preliminary assessment of the merits.  Notice to 

class members of their opt-out rights was given but only by publication in multiple trade-related 

journals and newspapers.  Whether or not these notices were actually seen let alone understood 

by class members is not known or knowable.  In the event with potentially free money on offer 

only a handful of merchants elected to opt out some indicating that they opposed class action 

litigation as a matter of principle. 

With the class ticket duly punched, seven years of litigation ensued during which 

hundreds of depositions were taken, thousands of documents produced, multiple experts 

engaged, and elaborate pretrial proceedings completed.  Millions of dollars were spent on both 

sides in these endeavors.   

Ultimately plaintiffs claimed that they had been damaged to the tune of 100 billion 

dollars in single damages—a sum vouchsafed for by an eminent professor of economics at MIT.  

After assembly of the full evidentiary record, defendants moved for summary judgment seeking 

dismissal of the claim on the ground that the honor all cards rule was beneficial rather than 

harmful to competition and to consumers who had not in any event complained about its effect.  



 

16 

 

Defendants also moved to exclude from admission into evidence the remarkable damage study 

by the good professor.  The motions came to naught.   

Of course the case then settled.  Visa agreed to pay two billion dollars and MasterCard 

one billion to buy peace.  The 2003 settlement payments were the highest ever in a private 

antitrust case up to that date.  Under the settlement terms, defendants agreed that credit and debit 

cards would be henceforth considered separate products.  Merchants were then free to negotiate 

differing fees for each type of card, which they in fact proceeded to do however unhappy they 

remained with the results of that process.   

The three billion dollar settlement was not the end of the story.  Smelling blood in the 

water, a number of merchants brought new opt out class actions, not only against the card 

companies, but also against a number of banks which, as Willie Sutton reputedly said, are where 

the money is.  The new cases targeted each network's rules which effectively controlled the 

actual level of fees merchants pay for each transaction—the so-called swipe fees.  Also 

challenged was yet another network rule which prohibited merchants from surcharging Visa 

transactions, which is to say, adding a disclosed up charge to a consumer’s bill to defray the fees 
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they paid to the network banks.  In Visa’s eyes, the no surcharge rule simply insured that Visa 

card usage would not be more expensive for the consumer than the use of cash.  The case 

recently settled for the staggering sum of $7.2 billion dollars—another new record.  Under the 

terms of the settlement which, like the earlier one was approved by the court, the no surcharge 

rule was invalidated and swipe fees lowered but only for a few months. 

A funny thing then happened on the way through the forum: a significant number of large 

merchants opted out of the settlement—a right incidentally which class members will have here 

if parliament passes the bill—and sued in their own right.  The opt-out merchants were not trivial 

since their sales comprised some 20% of all dollars spent on all Visa transactions in the US.  

Apparently the opt outs considered the settlement to be a cop out which enabled the contingency 

fee lawyers to enjoy a large pay day sooner rather than later.  Moreover, the opt-out merchants 

doubted that many of their number would actually surcharge transactions whether or not network 

rules permitted them to do so.  To top it off, surcharging is illegal in several important 

commercial states so the court judgment would have only limited effect.  Large merchants 

viewed the core of the anticompetitive conduct to be the level of swipe fees respecting which the 

settlement—quite rightly in my own view—afforded little relief.  With swipe fees as the 
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continuing target, the opt-outs forewent their shares of the pot of gold which were then spread 

across the remaining class members.  The individual suits March on.   

This saga is the American way at its most extravagant.  But is it a good or a bad thing?  

The honor all card and no surcharge rules were never adjudicated to be anticompetitive in a case 

which went full term.  But invalidated they were for the obvious reason that the defendants 

simply could not run the risk of losing at trial before a lay jury.  Most merchants, of course, 

received handsome windfalls supposedly as compensation for the asserted infringements.  

Doubtless, too, the huge settlements underscored the need for other businesses to carefully assess 

their own practices against an antitrust yardstick but the settlements produced no shock wave: the 

prevailing view in America is that these kinds of results are acceptable whatever their societal 

costs because enforcement by the private attorney generals are a vital supplement to the antitrust 

police. 

Some data may inform: from the mid-1960's to 1980 there were 16 times as many private cases 

filed in the US as public ones—the number being 1,550 in 1980.  That pattern remains true 

today.  Moreover the economist recently reported that private suits in America generated awards 
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and settlements totally $33 billion dollars—four times the level of officials’ fines between 1990 

and 2008. 

May we expect that the American opt out class procedures will be blunted in the future 

by reforms perhaps similar to those proposed here?  The answer is an emphatic no.  Within the 

last decade congress appointed a bipartisan antitrust modernization commission to consider 

possible reform of the treble damage remedy.  The commission concluded that the treble bounty 

award should not be altered after evaluating a number of options such as limiting awards to 

single damages as proposed here or leaving the multiplier—the trebling—to the discretion of the 

court based, for instance, on whether the practice at hand is particularly heinous s as with cartel 

price fixing.  However, the alternatives were considered less effective in accomplishing the 

multiple purposes of private antitrust enforcement noted previously or simply too difficult to 

apply in a fair and consistent manner.   

To be sure, courts concerned with the distorted incentives in the American system have 

responded by erecting up front pleading requirements for private plaintiffs alleging antitrust 

violations and by changing—if not eviscerating—some principles of substantive antitrust law 
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making them less favorable to plaintiffs.  Those developments may be helpful in eliminating the 

truly frivolous suit but they do not materially change the equations.  The treble damage remedy 

simply looms above all.  Any change would require legislation in Washington not to mention in 

the vast majority of American states which have antitrust statutes as well.  And that is quite 

unthinkable.   

The American practice is far from an unvarnished good.  As previously noted, many 

believe that a large number of actions are instituted without regard to their actual merits because 

claimants understand that they will settle with handsome rewards for their contingency counsel 

and some, though often modest, pay outs to class members.  Some believe the entire process to 

be the modern day equivalent to a Wild West hold up.  But lawyers on both sides of these 

controversies well understand that in bringing and defending class antitrust cases they are 

actually engaged in a kabuki dance—a dance with predictable moves which ends up taking an 

indeterminate but likely heavy toll on the American economy. 

But who am I to complain?  I have made a 50-year career engaged in the game almost 

always on the side of put upon defendants—every one of them pure as the driven snow. 
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