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Writing a century ago, Oliver Wendell Holmes described the Sherman Act
as “a humbug based on economic ignorance and incompetence.”1 One sus-
pects he would view matters differently today in the wake of the dramatic
infusion of economic and error analysis initiated by the Supreme Court’s
opinion in Continental T.V., Inc. v. GTE Sylvania Inc.2 But he might well be
perplexed by the state of the law governing how those laws are supposed to
assess ambiguous circumstantial evidence when confronted with parallel pric-
ing by oligopolists alleged to be engaged in illegal horizontal price fixing.

This question matters because Sherman Act Section 1 requires an agree-
ment.3 But while the “smoke-filled room” paradigm is easily condemned, con-
sciously parallel pricing and output decisions by competing oligopolists pose
a serious quandary with respect to the statute’s agreement element. As both
courts and scholars have observed, the effects of pricing decisions by indepen-
dent actors might indeed yield a marketplace in which prices are more or less
the same (all variables held constant), but there may have been no communi-
cation between them whatsoever and thus nothing which might be labeled an
agreement as normally understood. But, the observed prices in the consciously
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1 OLIVER WENDELL HOLMES, JR. & SIR FREDERICK POLLACK, THE CORRESPONDENCE OF MR.
JUSTICE HOLMES AND SIR FREDERICK POLLOCK 1874–1932 163 (2d ed. 1941).

2 433 U.S. 36 (1977).
3 Section 1 of the Sherman Act, 15 U.S.C. § 1, prescribes a unitary offense—unitary in the

sense that its language does not distinguish between horizontal and vertical practices. Violations
require proof of two elements: (1) a “contract, combination, or conspiracy,” which is generally
thought to be synonymous with the broadest concept of “agreement”; and (2) a “restraint of
trade,” which the Supreme Court held embodies the implied qualifier “unreasonable” in Standard
Oil Co. v. United States, 221 U.S. 1 (1911).
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parallel context might well be the product of actual collusion—the very thing
against which the Sherman Act rails.

Such fact patterns shape the question whether the agreement element of the
statute can be stretched so far as to find some instances of conscious parallel-
ism illegal—indeed, illegal per se, though not likely subject to the statute’s
criminal sanctions.4 Ultimately, in Matsushita Electric Industrial Co. v. Zenith
Radio Corp.,5 the Court purported to find a solution to the horizontal puzzle in
the standard for inferring an agreement in the vertical context pronounced in
Monsanto Co. v. Spray-Rite Service Corp.6 Under that standard a plaintiff
must not only adduce evidence that “tends to exclude the possibility” that the
alleged conspirators acted independently, but must ultimately persuade the
trier of fact that it has succeeded in doing so. The Matsushita court explained
that “[i]n Monsanto, we emphasized that courts should not permit fact finders
to infer conspiracies when such inferences are implausible, because the effect
of such practices is often to deter procompetitive conduct.”7 Notwithstanding
this language, however, many courts have applied the Monsanto “tends to
exclude” formulation as a shorthand articulation of a rule that requires that the
plaintiff adduce evidence from which an inference of a conspiracy is not only
plausible, but more plausible than not, and to varying degrees.

It is the thesis of this essay that the purposely constrained standard for iden-
tifying vertical agreements articulated by the Supreme Court in Monsanto
ought not to govern the question of whether a horizontal agreement might be
found. As explained below, the vertical distribution practices addressed in
Monsanto are markedly different from those typically encountered in horizon-
tal cases involving only circumstantial evidence and the risks of inhibiting or
condemning procompetitive behavior are similarly different. GTE Sylvania
recognized that certain non-price vertical agreements ought to be assessed
under the rule of reason because of their potential to enhance economic effi-
ciency.8 The tends-to-exclude formulation was a part (albeit the bell-ringing
part) of the Monsanto Court’s effort to protect the doctrine of GTE Sylvania.
Monsanto reflected the view that, given the uncertainty over the scope of the
newly adopted rule of reason for some vertical agreements, an attenuated stan-

4 The issue sparked a spirited and now famous debate in the 1960s between Donald F. Turner
of Harvard Law School, who had served as Assistant Attorney General for Antitrust, and Richard
A. Posner of the University of Chicago Law School and now of the Seventh Circuit Court of
Appeals. Critical to that debate was the issue of how, if at all, a court could fashion a sensible
remedy. For a brief summary of this literature, see ANDREW GAVIL, WILLIAM KOVACIC &
JONATHAN BAKER, ANTITRUST LAW IN PERSPECTIVE: CASES, CONCEPTS AND PROBLEMS IN COM-

PETITION POLICY 268–69 (2d ed. 2008).
5 475 U.S. 574 (1986).
6 465 U.S. 752 (1984).
7 Matsushita, 475 U.S. at 593.
8 Continental T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36 (1977).
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dard for identifying vertical agreements was necessary to protect efficient
non-price vertical arrangements, such as the locations practice in GTE Sylva-
nia, from mistaken per se condemnation under vertical price-fixing law as it
then was.

With the overturning of the per se rule for vertical price-fixing agreements
in Leegin Creative Leather Products, Inc. v. PSKS, Inc.,9 and the application
of a unitary rule of reason to virtually all vertical agreements under federal
antitrust law, Monsanto’s underlying rationale may no longer serve any im-
portant purpose.10 But whatever force it retains, its skewed definition of an
agreement should be held inapplicable to the question of when a horizontal
agreement exists.

I. THE PURPOSE OF THE MONSANTO FORMULATION

GTE Sylvania provided the background for Monsanto. In GTE Sylvania, the
Supreme Court overturned the (then short-lived) rule that most non-price ver-
tical agreements were per se illegal11 and held that a selective distribution
practice—location clauses in distributor agreements employed by a manufac-
turer with modest market share—was subject to the rule of reason.12 However,
even after GTE Sylvania, vertical price fixing, or resale price maintenance as
it is sometimes called, remained illegal per se under Dr. Miles Medical Co. v.
John D. Park & Sons13 and, later, Parke Davis Co. v. United States.14

In this context—where the type of vertical agreement matters—the Su-
preme Court in Monsanto, in an opinion authored by Justice Powell, passed
the opportunity to overrule Dr. Miles, as the Department of Justice and others
urged it to do. Instead, it rejected the view that an unlawful price-fixing agree-
ment could be inferred solely from proof of dealer-level complaints by a dis-
tributor or retailer about the resale prices of a competitor followed by the

9 551 U.S. 877 (2007).
10 It may do so, however, under state law. In California, Michigan, and New York, to name

but an important few, the per se rule has been invoked in claims of vertical price fixing since
Leegin. And Maryland has enacted a statute expressly adopting the Dr. Miles rule. To what
extent state antitrust laws continue to incorporate Monsanto, Sharp, and the “unilateral” concept
of United States v. Colgate (250 U.S. 300 (1919)), with respect to the agreement requirement,
remains to be seen.

11 The GTE Sylvania Court concluded that the per se rule regarding vertical restrictions stated
in United States v. Arnold, Schwinn & Co. (388 U.S. 365 (1967)) “must be overruled.” GTE
Sylvania, 433 U.S. at 58.

12 In the trial court, Sylvania unsuccessfully argued that its selective distribution practice was
insulated from liability by Colgate, 250 U.S. 300. On appeal, the existence of an agreement was
conceded by Sylvania. GTE Sylvania, 433 U.S. at 40 n.8. This history repeated itself in Leegin.
See Leegin, 551 U.S. at 884. The author was lead trial counsel for Sylvania and argued its
defense in the Supreme Court.

13 220 U.S. 373 (1911).
14 362 U.S. 29 (1960).
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manufacturer’s termination of the discounter, even though such an inference
may appear plausible on its face.

In fashioning an elevated evidentiary standard, the Supreme Court was not
bashful in saying what it was about. Indeed, it said so with studied particular-
ity: “[i]f an inference of [vertical concerted action] may be drawn from highly
ambiguous evidence, there is a considerable danger that the doctrines enunci-
ated in GTE Sylvania and Colgate will be seriously eroded.”15

Four years later, in Business Electronics Corp. v. Sharp Electronics Corp.,16

the Supreme Court again addressed when it would be permissible to draw an
inference of an illegal price agreement in a vertical context where the evi-
dence showed no more than competitor complaints about a dealer selling be-
low suggested minimum prices. In setting the hurdle even higher for claims of
vertical price fixing, the Court held that “a vertical restraint is not illegal per
se unless it includes some agreement on price or price levels.”17 In explaining
why this new substantive requirement was imposed, the Supreme Court, in an
opinion by Justice Scalia, wrote:

Our approach to the question presented in the present case is guided by
the premises of GTE Sylvania and Monsanto: that there is a presumption in
favor of a rule-of-reason standard; that departure from that standard must be
justified by demonstrable economic effect, such as the facilitation of carte-
lizing, rather than formalistic distinctions; that interbrand competition is the
primary concern of the antitrust laws; and that rules in this area should be
formulated with a view towards protecting the doctrine of GTE Sylvania.18

II. THE GREAT LEAP BACKWARD

Between Monsanto and Sharp, the Court in Matsushita confronted the
question of what it takes for a trier of fact to find triable evidence of a hori-
zontal agreement. It did so in the context of assessing a wholly implausible
claim that the defendants supported a twenty-year-long, below-cost marketing
conspiracy in the United States with excess profits earned in Japan.19 It was a
claim that likely would not survive past the pleading stage today in the wake
of Brooke Group Ltd. v. Brown & Williamson Tobacco Corp.20 and Bell At-
lantic Corp. v. Twombly.21 But the theory had been credited by the lower
courts. In Matsushita, the Supreme Court analyzed the reasonableness of the

15 Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. 752, 763 (1984).
16 485 U.S. 717 (1988).
17 Id. at 735–36.
18 Id. at 726.
19 Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1986).
20 509 U.S. 209 (1993).
21 550 U.S. 544 (2007).
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inferences of conspiracy sought to be drawn and thoroughly demonstrated that
they were implausible.22 While that analysis was more than adequate to dis-
patch the case to the netherworld, the opinion of the Supreme Court borrowed
from post-GTE Sylvania vertical jurisprudence to fashion what it pronounced
to be a rule of supposed general application to all circumstantial conspiracy
claims under Section 1. Justice Powell, as in Monsanto, authored the lead
opinion:

But antitrust law limits the range of permissible inferences from ambigu-
ous evidence in a §1 case.  Thus, in Monsanto . . . we held that conduct as
consistent with permissible competition as with illegal conspiracy does not,
standing alone, support an inference of antitrust conspiracy. To survive a
motion for summary judgment or for a directed verdict, a plaintiff seeking
damages for a violation of §1 must present evidence “that tends to exclude
the possibility” that the alleged conspirators acted independently.23

Because this formulation was repeated with a flourish at the end of the
opinion, the tends-to-exclude dictum has been widely cited as the governing
standard in all horizontal conspiracy cases based on circumstantial evidence.24

And that is true notwithstanding Justice Powell’s restatement of the standard
in the very next sentence: “Respondents in this case, in other words, must
show that the inference of conspiracy is reasonable in light of the competing
inferences of independent action or collusive action that could not have
harmed respondents.”25 “[I]n other words,”26 indeed!

Judge Posner rightly labels Matsushita’s incorporation of the tends-to-ex-
clude articulation an “unfortunate dictum” since, among other things, it seem-
ingly requires a plaintiff, not only as part of its initial evidentiary showing, but
also at the end of the day, “to prove a sweeping negative.”27 To similar effect
is Professor Hovenkamp’s assertion that Matsushita “never insisted that any
particular kind of evidence was . . . necessary.”28

Significantly, none of the concerns that animated GTE Sylvania, Monsanto,
or Sharp were directly implicated in the horizontal price-fixing claim in Mat-

22 Matsushita, 475 U.S. at 597.
23 Id. at 588 (internal citations omitted).
24 See, e.g., Blomkest Fertilizer, Inc v. Potash Corp. of Saskatchewan, Inc., 203 F.3d 1028,

1043 (8th Cir. 2000).
25 Matsushita, 475 U.S. at 588.
26 Id.
27 RICHARD A. POSNER, ANTITRUST LAW 99–100 (2d ed. 2001).
28 Herbert Hovenkamp, The Rationalization of Antitrust, 116 HARV. L. REV. 917, 925 (2003).

For an excellent summary and analysis of the relevant law, see Matthew M. Bunda, Monsanto,
Matsushita, and “Conscious Parallelism”: Towards a Judicial Resolution of the “Oligopoly
Problem,” 84 WASH. U. L. REV. 179 (2006).
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sushita. As Professor Hovenkamp has written,29 agreements between horizon-
tal competitors pose significant antitrust concerns both because cooperative
action creates a restraint that is not otherwise possible, at least on a
marketwide basis, and because such action may create market power that does
not otherwise exist, even if trivial in some cases. In the vertical distribution
context, however, antitrust law generally deals with a form of “de facto part-
nership” and must be concerned about unnecessarily chilling legitimate dia-
logue between the “partners.” Such dialogue may well make the economic
arrangements more efficient and thus bolster consumer welfare. That is less
likely with respect to interaction between unintegrated horizontal competitors,
particularly where communication between them is evident. In that context,
there is less reason to be concerned about false positives or error costs. The
issue of whether parties have engaged in a horizontal agreement seems partic-
ularly well suited to a straightforward assessment of the plausibility of eviden-
tiary inferences, whether the evidence be labeled as “plus factors” or not.

With application of the rule of reason in the vertical field now nearly uni-
versal in the federal courts in the wake of Leegin, a tilted definition of agree-
ment may no longer be particularly important because, as Professor
Hovenkamp observes, “any reasons for denying the presence of an agreement
can be fully considered in making the ultimate judgment about legality.”30

Nonetheless, an agreement is a statutory trigger for a vertical offense, and the
risk of false positives—the very thing that originally drove the Monsanto ar-
ticulation—remains important whatever the nature of the vertical practice.
Monsanto may thus have a continuing role to play vertically, but not in hori-
zontal cases where the evidence can be properly assayed with careful consid-
eration of any relevant policy issues without employing a loaded tends-to-
exclude standard.31

29 Herbert J. Hovenkamp, Leegin, the Rule of Reason, and Vertical Agreement (U. Iowa Legal
Studies Research, Paper No. 10-40, 2010), available at http://ssrn.com/abstract=1673519.

30 Id. at 2.
31 It is, of course, important to distinguish the issue addressed here—the definition of an

agreement in the horizontal conspiracy context—from the issue that arises in proving a violation
of the rule of reason in vertical cases. Under both GTE Sylvania and Leegin it is likely that
evidential presumptions may be employed in determining whether a particular practice is viola-
tive. The Supreme Court itself suggested as much in Leegin. See Christine A. Varney, A Post-
Leegin Approach to Resale Price Maintenance Using a Structured Rule of Reason, ANTITRUST,
Fall 2009, at 22; see also Order Granting in Part Petition to Reopen and Modify Order Issued
April 11, 2000, Nine West Group, Inc., FTC Docket No. C-3937 (May 6, 2008), available at
http://www.ftc.gov/os/caselist/9810386/080506order.pdf. Whether or not truncated forms of
proof become the norm in vertical rule of reason cases, the burden of proof allocations and any
claims of procompetitive justification will likely remain quite different from any comparable
horizontal inquiry. For example, if an evaluation of efficiency justifications were to occur in the
horizontal context, it would most likely be occasioned by proof of a meaningful integration
evidenced by a transparent agreement, as is typical with joint ventures.
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III. LIVING WITH THE “UNFORTUNATE DICTUM”

The tends-to-exclude dictum, as imported from its vertical birthplace, has
bedeviled horizontal conspiracy analysis ever since Matsushita.  The first—
and most insightful—opinion that sought to grapple with its meaning is that of
Judge Dorothy Nelson, writing for the Ninth Circuit in In re Coordinated
Pretrial Proceedings in Petroleum Products Antitrust Litigation.32 There,
plaintiffs alleged, inter alia, that defendant oil companies conspired to raise or
stabilize prices for refined oil products by engaging in the mutual exchange of
pricing and price-related information. During the relevant time period, the
largest share of gasoline was sold by independent franchised service stations
that were contractually bound to purchase only from their particular
franchisor. Rather than claim any vertical price maintenance schemes, the
plaintiffs alleged that the oil companies horizontally coordinated dealer dis-
counts from tank-wagon prices, utilizing public price postings as a conspirato-
rial tool. On review, the court’s analysis of summary judgment orders
favoring defendants turned in the first instance on its interpretation of the
holding in Matsushita.

In trying to meld the language of Matsushita with traditional jurisprudence
governing inferences of conspiracy, the Ninth Circuit rejected the notion that
a district court may grant summary judgment to antitrust defendants whenever
the court concludes that inferences of conspiracy and inferences of innocent
conduct are equally plausible. That would, it declared, lead to a “dramatic
judicial encroachment on the province of the jury” and “would imply that the
jury should be permitted to choose an inference of conspiracy only if the
judge has first decided that he would himself draw that inference.”33 Putting
the matter succinctly, Judge Nelson wrote, “Matsushita does not authorize the
district court to weigh the evidence and decide which inference is the more
plausible one.”34 Rather, said the Ninth Circuit, the Supreme Court was con-
cerned about the dangers of permitting inferences from certain types of am-
biguous evidence and the possible anticompetitive side effects that flow
therefrom.35 In other words, the qualitative character of the evidence upon
which an inference of conspiracy is based does matter and, in the vertical
context considered in Monsanto, matters decisively. Accordingly, the Ninth
Circuit interpreted Matsushita to hold that:

[A] defendant will be entitled to summary judgment if it can be shown
that (1) the defendant’s conduct is consistent with other plausible explana-
tions, and (2) permitting an inference of conspiracy would pose a significant

32 906 F.2d. 432 (9th Cir. 1990) (Petroleum Products).
33 Id. at 438.
34 Id. at 462.
35 Id. at 463.
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deterrent to beneficial procompetitive behavior. Once the defendant has
made such a showing, the plaintiff must come forward with other evidence
that is sufficiently unambiguous and tends to exclude the possibility that
defendant acted lawfully.36

In Petroleum Products, the “beneficial procompetitive behavior” was noth-
ing more than normal market pricing in an interdependent world.37

More recently, the Third Circuit grappled with the issue in In re Flat Glass
Antitrust Litigation,38 where purchasers of flat glass and purchasers of auto-
motive replacement glass brought suit against a manufacturer alleging that it
conspired with its competitors to fix prices. The court found genuine issues of
material fact precluded summary judgment with respect to the flat glass claim
but not with respect to automotive replacement glass. In so doing, the court
identified two important circumstances underlying Matsushita: “(1) the plain-
tiffs’ theory of conspiracy was implausible; and (2) permitting an inference of
antitrust conspiracy in the circumstances would have the effect of deterring
significant procompetitive conduct.”39 That, of course, was essentially the
Ninth Circuit’s view in Petroleum Products. In Flat Glass the theory of price
fixing by oligopolists made “perfect economic sense”; and, absent increases in
marginal cost or demand, raising prices to supracompetitive levels “cannot be
mistaken as competitive conduct.”40 But, in the court’s view, the context be-
spoke caution since nothing more than interdependent pricing may have been
afoot—a practice that is not itself proscribed by the antitrust laws, as Theatre
Enterprises, Inc. v. Paramount Film Distributing Corp. long ago held.41 To
deal with the resulting conundrum, the court noted that “plus factors” might
conceivably serve as proxies for direct evidence of agreement including, most
importantly, evidence that a defendant acted contrary to its interests in the
sense that its conduct would be irrational assuming that it operated in a com-
petitive market.42 But evidence of that character can itself be inherently am-
biguous, as the court seemingly recognized; hence the Third Circuit all but
abandoned the Matsushita tends-to-exclude dictum, declaring that the most

36 Id. at 440.
37 Despite Judge Nelson’s heroic effort to struggle with the meaning of the tends-to-exclude

language, a subsequent panel of the Ninth Circuit opined that the plaintiffs in Petroleum Prod-
ucts actually presented direct evidence of conspiracy, thus making any discussion of the standard
in the opinion “dicta.” See In re Citric Acid Litigation, 191 F.3d 1090, 1096–97 (9th Cir. 1999).
As detailed in Citric Acid, the Ninth Circuit has rigorously applied the tends-to-exclude articula-
tion in a host of cases.

38 385 F.3d 350 (3d Cir. 2004) (Flat Glass).
39 Id. at 357 (citations omitted).
40 Id. at 358 (citation omitted).
41 346 U.S. 537 (1954).
42 Flat Glass, 385 F.3d at 360.
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important evidence “will generally be non-economic.”43 And it was evidence
of that character that drove the court’s ultimate dispositive holdings.

But the Matsushita dictum lives on. In Omnicare, Inc. v. UnitedHealth
Group Inc.,44 the Seventh Circuit affirmed the grant of summary judgment to
defendants, ruling that Omnicare, an institutional pharmacy, failed to raise
any issue of material fact as to whether the defendants UnitedHealth and
PacifiCare conspired to depress plaintiff’s reimbursement rates after they had
entered into a merger agreement but before the merger was consummated.
Omnicare claimed damages stemming from the fact that, after the merger,
UnitedHealth terminated its reimbursement rate contract with the plaintiff in-
stead choosing to honor an agreement between Omnicare and PacifiCare—
UnitedHealth’s merging partner—that PacifiCare had executed before the
merger was consummated.45 The Seventh Circuit acknowledged the “ele-
gance” of the conspiracy theory and characterized it as based on a “richly
detailed narrative” that was both “complex and compelling.”46 But the only
evidence supporting it was circumstantial. Citing Matsushita, the court held
that, to survive summary judgment, plaintiff Omnicare had to “show that the
inference of conspiracy is reasonable in light of the competing inferences of
independent action or collusive action” and that Omnicare’s proffered evi-
dence “must tend to rule out the possibility that the defendants were acting
independently.”47 Specifically, the pricing and strategic information ex-
changed between the parties in the context of their merger negotiations did
“not tend to exclude the possibility that UnitedHealth and PacifiCare were
acting to advance their own legitimate interests.”48 The court discounted the
plausibility of the conspiracy hypothesis given its view of the countervailing
evidence, but did not identify in this non-oligopoly context any evidence of
potential marketwide harm to the competitive process were it to permit a jury
to infer a conspiracy based on the ambiguous record. Perhaps this substantive
failure played an unarticulated role in the court’s assessment of the evidence
of agreement; indeed, the interaction between the strength of the evidentiary
showing of an agreement, on the one hand, and that offered to prove the puta-
tive restraint of trade, on the other hand, may often explain why courts reach
the conclusions they do on the plausibility of the conspiracy inference. But
that is not what they say they do. Rather, as here, the courts simply invoke
Matsushita’s tends-to-exclude language as the rationale for disposition. In so
doing, the court claimed to look at “The Big Picture,” viewing the evidence

43 Id. at 361.
44 629 F.3d 697 (2011).
45 Id. at 704.
46 Id. at 720.
47 Id. at 720 (citations omitted).
48 Id. at 711.
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both “separately and holistically.”49 But it did what juries are supposed to
do—i.e., it decided that the balance of inferences favored the defense without
a bow to the Seventh Amendment.

It remained for the First Circuit to deliver what might be the coup de grace
to sensible conspiracy analysis in the horizontal context. In White v. R.M.
Packer Co.,50 the court affirmed summary judgment for the defendant accused
by a retail customer of fixing gasoline prices in an oligopolistic retail market
on Martha’s Vineyard. The island is served by only nine retail stations, four of
which were in the dock, so to speak.51 Entry was virtually impossible since the
relevant regulatory commission had not approved a new station in decades.
Gasoline is a fungible product for which demand, at least in the island setting,
was particularly inelastic. Prices were posted for all to see but were fifty-six
cents higher than they were on mainland Cape Cod, some seven miles away.
However, only twenty-one cents of that differential was attributable to higher
transportation costs. The balance of the seemingly supracompetitive prices
was asserted by the defense to be nothing more than classic oligopolistic be-
havior in a market that was “particularly conducive” to conscious parallel
pricing.52 Nonetheless, the inference of “conspiracy” was “not economically
implausible.”53 Accordingly, the First Circuit turned to a raft of “plus factors”
that courts and commentators alike have identified as potentially supporting
an inference of conspiracy. In the court’s view, virtually all such evidentiary
factors were simply characteristics of the oligopolistic island retail market and
themselves incapable of tipping the balance of inferences to conspiracy rather
than pricing that is merely consciously parallel.

But there was more: to exonerate defendants, the court not only had to
disregard elements of the plaintiff’s expert report but also had to explain away
the fact that one owner, who was also a wholesaler, exclaimed in a meeting
that if another station owner started “mucking around with prices one or two
delivery trucks a week might not make it on the boat and they’ll get the idea
real quick.”54 This, the court concluded, was temporally remote and, in any
case, simply pressure by a wholesaler on its retailer—ambiguous vertical con-
duct that did not compel an inference of horizontal conspiracy.55 Equally un-
convincing to the court was evidence of a “sweetheart” loan between two of
the retail defendants.56 But there was no smoking gun proving an actual or

49 Id. at 720–21.
50 635 F.3d 571 (2011).
51 Id. at 578.
52 Id. at 576–77.
53 Id. at 581.
54 Id. at 584.
55 Id.
56 Id. at 585.
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tacit agreement. So the cavalry was called in to dismiss the appeal: the “sum
total” of plaintiff’s evidence, said the court, relying expressly on Monsanto,
does not tend “to exclude the possibility of independent action.”57 One is in-
clined to think that at least the Ninth Circuit of Petroleum Products would
have assessed the record very differently.58

IV. LEEGIN: AN OPPORTUNITY FOR A
JURISPRUDENTIAL CLEANSING

Over twenty-five years ago, Professor and former Assistant Attorney Gen-
eral for Antitrust William Baxter presented a devastating and sophisticated ec-
onomic case for repudiating Dr. Miles. It appeared in an article the title of
which said it all: Vertical Practices—Half Slave, Half Free.59 While Justice
Breyer, dissenting in Leegin, laments the passing of Dr. Miles both because of
stare decisis concerns and because the economic case for its demise has not
changed from that articulated some thirty years ago, the law has indeed been
“liberated”: the rule of reason now governs nearly all vertical distributional
restraints under federal antitrust law. There is thus no compelling need—per-
haps even no need at all—to “protect” the GTE Sylvania-type procompetitive
non-price concerns that animated Monsanto and Sharp by obfuscating the def-
inition of an agreement.

That being the case, is not Leegin an important milestone justifying a reex-
amination of the Monsanto standard as imported into horizontal law in Matsu-
shita? As noted above, horizontal issues present risks to competition policy
that are generally distinct from vertical ones and arise in a very different con-
text—usually consciously parallel pricing by oligopolists. To confound the
vertical/horizontal jurisprudential distinction, as the courts have done, risks
swinging the pendulum too far by immunizing collusive practices that may
harm consumers. In a nutshell, the law has been dangerously distorted by
attempts to apply Monsanto’s tends-to-exclude concept in circumstances unre-
lated to its vertical origins. Antitrust law can well decree—following Profes-
sor Turner’s view—that conscious parallelism, without more, does not a
conspiracy make. But it can do so without invoking hollow word-crutches to
justify that result. Put another way, it is time for the law to dispense with a

57 Id. Ironically, the court noted that in Euromodas, Inc. v. Zanella, Ltd., it had reserved the
question whether the “special rules” that apply to claims of vertical conspiracy apply horizontally
as well. Id. at 577 n.5 (citing Euromodas, Inc. v. Zanella, Ltd., 368 F.3d 11 (1st Cir. 2004)).
However, it proceeded to expressly abandon that reservation. Id.

58 If the substantive restraint of trade evidence were to impact how a court might assess the
agreement issue this case would seem to be a prime candidate because the alleged agreement in
White, if proven, would have had marketwide anticompetitive effects.

59 William Baxter, Vertical Practices—Half Slave, Half Free, 52 ANTITRUST L.J. 743 (1983).
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horizontal standard of proof—the tends-to-exclude concept—that is not only
opaque but also difficult to apply.

With Leegin, the law has an opportunity for a fresh start, justified not only
by the historic change in vertical restraint analysis but also by the heightened
standard of pleading pronounced in Twombly.60 As Matsushita itself attests,
plausibility is the touchstone of horizontal analysis. Twombly endorses em-
ployment of a rigorous plausibility standard at the pleading stage as the price
for punching a plaintiff’s ticket to discovery. The law thus is refocusing on the
issues truly relevant to inferring a conspiracy from circumstantial evidence:
the structure of the market; the characteristics of the products on offer; the
relevant demand elasticities; and the known (or discoverable) conduct of de-
fendants.61 Evidence of a horizontal agreement can and should be evaluated
without a thumb on the scale that requires proof which “tends to exclude” an
inference of a horizontal conspiracy.

A sensible approach to the concerted action issue is exemplified in the re-
cent decision of the Seventh Circuit written by Judge Posner in In re Text
Messaging Antitrust Litigation,62 which, ironically, preceded Omnicare by
only two weeks. Unlike Omnicare, Text Messaging was a pleading case that
pivoted on Twombly, not a review of summary judgment. The panel in Text
Messaging declined to order dismissal of a complaint that alleged a horizontal
conspiracy by the dominant four market competitors (with a combined 90
percent market share), not only because the industry structure presented an
hospitable environment for collusion, but also because the plaintiff alleged
that the defendants attended trade association meetings featuring formation of
an elite “leadership council” with a stated mission of urging members to en-
gage in “co-opetition” rather than competition.63 Equally important, the com-
plaint alleged that, despite falling costs, the defendants contemporaneously
changed their complex, heterogeneous pricing structures to a uniform one
while simultaneously raising prices by a third.64 Judge Posner wrote:

60 See Bell Atl. Corp. v. Twombly, 550 U.S. 544 (2007).
61 See, in this connection, William H. Page, Communication and Concerted Action, LOY. U.

CHI. L.J. 405 (2007) (arguing that concerted action should be defined to require communication
among rivals). For a recent analysis of the meaning of agreement, with particular emphasis on
economic principles, see Louis Kaplow, On The Meaning of Horizontal Agreements in Competi-
tion Law, 99 CALIF. L. REV. 683 (2011); see also William E. Kovacic, Robert C. Marshall, Leslie
M. Marx & Halbert L. White, Plus Factors and Agreement in Antitrust Law, 110 MICH. L. REV.
393 (2011) (proposing a taxonomy of plus and “super plus” factors intended to present a coher-
ent methodology for ranking their probative value in assessing circumstantial evidence of an
alleged horizontal agreement).

62 630 F.3d 622 (2011) (Text Messaging).
63 Id. at 627–28.
64 Id. at 628.
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[S]ection 1 of the Sherman Act . . . does not require sellers to compete; it
just forbids their agreeing or conspiring not to compete. . . . Parallel behav-
ior of a sort anomalous in a competitive market is thus a symptom of price
fixing, though standing alone it is not proof of it; and an industry structure
that facilitates collusion constitutes supporting evidence of collusion.65

The opinion noted that Twombly itself decreed “that complex and histori-
cally unprecedented changes in pricing structure made at the very same time
by multiple competitors and made for no other discernible reason” would sup-
port a plausible inference of conspiracy.66

In Text Messaging there was no allegation of direct evidence that defend-
ants had met and agreed explicitly to raise prices. Nonetheless, wrote Judge
Posner, “direct evidence of conspiracy is not a sine qua non” of illegality.67

Citing Monsanto among other cases, but only for the unremarkable proposi-
tion that “[c]ircumstantial evidence can establish an antitrust conspiracy,” the
court held that “the complaint must establish a non-negligible probability that
the claim is valid; but the probability need not be as great as such terms as
‘preponderance of the evidence’ connote.”68 The Seventh Circuit’s opinion
also noted that the trial court would need to decide whether the circumstantial
evidence alleged, if proven, was sufficient to present a triable issue of fact,
though it seems likely that the court would conclude that it was. And that, of
course, is the “object all sublime.”69

It is submitted that, after Leegin, the way forward is unusually simple. Text
Messaging, while a pleading case following Twombly, points the way—courts
should henceforth excise the tends-to-exclude standard (if such it be) from all
circumstantial, evidence-based, horizontal conspiracy cases at all stages of lit-
igation.70 The resulting plausibility analysis might then look very much like

65 Id. at 627–28.
66 Id. at 628 (citation omitted).
67 Id. at 629.
68 Id. (citations omitted).
69 W.S. Gilbert, The Mikado (“My object all sublime I shall achieve in time—To let the pun-

ishment fit the crime—The punishment fit the crime.”).
70 The analysis advanced here should apply at the pleading stage as well notwithstanding

Twombly’s adoption of a plausibility pleading standard in lieu of the former “no set of facts”
standard of Conley v. Gibson, 355 U.S. 41 (1957). While the Supreme Court in Twombly cited
Monsanto and Matsushita for the proposition that, at the summary judgment stage, a Section 1
plaintiff must offer “conspiracy evidence [that] must tend to rule out the possibility that the
defendants were acting independently,” that articulation was not actually incorporated in its
pleading analysis, which it viewed as presenting an “antecedent question.” Bell Atl. Corp. v.
Twombly, 550 U.S. 544, 554–55 (2007). Rather, the Court’s majority opinion held that the plau-
sibility standard “simply calls for enough fact [sic] to raise a reasonable expectation that discov-
ery will reveal evidence of illegal agreement”—something more than that a conspiracy is
“conceivable.” Id. at 556, 570. Certainly the facts alleged in Twombly involved little more than
unvarnished parallel conduct plus the pleader’s musings about conspiratorial intent. It thus
presented a scenario little different from that which could be conjured up in any parallel conduct
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Text Messaging or—dare one say—the Ninth Circuit’s “dicta” in Petroleum
Products.

case. Put another way, nothing in Justice Souter’s analysis required reliance on the tends-to-
exclude articulation, even if the inspiration for the heightened pleading standard can easily be
traced back to Monsanto. While courts may be split on the question of whether, to survive a
motion to dismiss, a pleader must actually allege facts that meet the tends-to-exclude standard to
satisfy Twombly (see In re Fresh and Process Potatoes Antitrust Litig., No. 4:10-MD-2186 BLW,
2011 WL 6020859, at *26 (D. Idaho Dec. 2, 2011)), the preferred view is that of the Second
Circuit in Starr v. Sony BMG Entertainment, 592 F. 3d 314, 325 (2d Cir. 2010), which rejects
any such requirement. See also Anderson News., L.L.C. v. Am. Media, Inc. No. 10-4591-cv, slip
op. at 28 (2d Cir. Apr. 3, 2012).


