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No. 09-6822

JASON PEPPER, PETITIONER

u.

UNITED STATES OF AMERICA

ON WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS

FOR THE EIGHTH CIRCUIT

REPI,Y BRIEF FOR THE UNITED STATES

M’ter the court of appeals set aside petitioner’s sentence
in its decision in Pepper III, it remanded for plenary
resentencing. Petitioner and the amicus curiae appointed
by this Court to support the judgment below contend that,
at the 2009 resentencing, the district court’s sentencing
authority was limited. Petitioner claims that, under the
law-of-the-case doctrine, the district court was required to
grant the same percentage departure for substantial assis-
tance that it had granted at petitioner’s 2006 resentencing.
Amicus claims that, under 18 U.S.C. 3742(g)(2), the district
court lacked the authority to grant a downward variance on
the basis of petitioner’s post-sentencing rehabilitation. Nei-
ther claim is correct: petitioner’s claim is inconsistent with
the de novo nature of the 2009 resentencing proceeding,
and amicus’s claim is inconsistent with the advisory nature
of the Guidelines after United States v. Booker, 543 U.S.
220 (2005).

(1)



I. TIlE I,AW-OF-TttE-CASE DOCTRINE DID NOT ENTITLE
I’ETITI()NER TO RECEIVE THE SAME 10~ DEPARTURE
FOR SUBSTANTIAL ASSISTANCE AT HIS 201)9 RESEN-
TENCING THAT HE tlAD RECEIVED AT IIIS 2006 RESEN-
TENCING

At the certiorari stage, petitioner argued that the court
of appeals’ decisions in Pepper II and IlI required the dis-
trict com~ to gl’ant the same 40~ departure for substantial
assistance at his 2009 resentencing that it had granted at
his 2006 resentencing. Pet. 18-26. The government there-
fore explained in its brief in opposition and its opening b~%f
why neither the reasoning nor the mandate in Pepper
III--which was the operative appellate decision--required
the same percentage departure at petitioner’s 2009
resentencing. See U.S. Br. 17-29. Petitioner responds by
jettisoning both of his previous arguments and making yet
a third argument: that the district court was bound under
the law-oi;the-case doctrine to its own earlier ruling at the
2006 resentencing. According to petitioner (Br. 50-59), that
ruling was left undisturbed by Pepper III and the district
court lacked compelling reasons to revisit it. But peti-
tioner’s new argument is incorrect for largely the same
reasons that his old ones were. In Pepper IH, the court of
appeals set aside petitioner’s sentence, remanded for a de
novo resentencing, and dh’ected that the case be reassigned
to a different district court judge. The very point of Pepper
III was for the district court to take a fl’esh look at an ap-
propriate sentence, not to reinstate its earlier rulings--
including the extent of any do~mward departure for sub-
stantial assistance--under the law-of-the-case doctrine.

1. At petitioner’s first resentencing in May 2006, the
district court granted a 40% downward departure under
Guidelines § 5Kl.1 ibr petitioner’s substantial assistance
during the government’s investigation into drug trafficking.



In Pepper II, the court of appeals reversed and remanded
for resentencing, but this Com’t then vacated and re-
manded the case to the com’t of appeals for further consid-
eration in light of Gall v. U~tited States, 552 U.S. 38 (2007).
In Pepper III, the court of appeals determined that Gall
had not altered its earlier decision; it again reversed and
remanded ibr resentencing; and it directed that the
resentencing be assigned to a different dist~ict com~ judge.
On remand, the case was reassigned from Judge Bennett to
Chief Judge Reade, who granted a 20% downward depar-
tm’e for substantial assistance at petitioner’s second resen-
tencing in January 2009.

Petitioner argues that when the court of appeals re-
manded the ease in Pepper III, the comic "did not disturb"
Judge Bennett’s determination that a 40% departure was
appropriate. Br. 50. To the contrary, the court of appeals
in Pepper III set aside petitioner’s entire sentence. See
Pet. App. 20 ("[W]e again reverse the sentence of the dis-
trier court and remand for resenteneing by a different
judge."); id. at 22 ("For the foregoing reasons, we again
reverse and remand [petitioner’s] ease for resenteneing
consistent with this opinion."). It is true that the court of
appeals set aside petitioner’s sentence because of perceived
error in the district court’s 59% downward variance, not its
40% downward departure. But that is irrelevant. What
matters is that the court of appeals in Pepper III set aside
petitioner’s entire sentence, including the district court’s
40% downward departure.

2. Because the court of appeals set aside petitioner’s
entire sentence, it remanded for a de novo resenteneing
consistent with that circuit’s ease law. See U.S. Br. 26-29.
For those courts of appeals, including the Eighth Circuit,
that have adopted a default rule of de novo resenteneing,
"[a] criminal sentence is a package of sanctions that the
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district court utilizes to effectuate its sentencing intent."
U~ited States v. Sti~so~, 97 F.3d 466, 469 (llth Cir. 1996)
(per cm~iam), cel~. denied, 519 U.S. 1137 (1997). Under that
"holistic approach," a vacated criminal sentence "becomes
void in its entirety," having been "wholly nullified and the
slate wiped clean." Ibid. (internal quotation marks and
citation omitted). As a result, when a case is remanded for
resentencing, "the district court is fl’ee to reconstruct the
sentence utilizing any of the sentence components." Ibid.
Accordingly, even assuming here that the district court’s
40% doumward departure ’%vas, at the time, the law of the
case, that sentence was ~4ped away" by Pepper III, and
"the district court was fl’ee to consider" the extent of any
downward departure at petitioner’s resentencing. Ibid.

To be sure, the court of appeals could have chosen to
limit petitioner’s 2009 resentencing to particular issues
rather than to remand ibra de novo resentencing. But peti-
tioner abandons any argument that the court of appeals’
decision or mandate in Pepper IH limited the district court
to issues other than the substantial assistance departure.
See Pet. Br. 58-59 & n.30 ("The question here is not
whether Chief Judge Reade’s decision violated the Eighth
Circuit’s remand order; it is whether it violated the law of
the case doctrine, which under the circumstances required
it to adhere to Judge Bennett’s decision."). That concession
is fatal to petitioner’s law-of-the-case argument. By re-
manding for a de novo resentencing, the court of appeals
,s~iped the slate clean.~ The district court thus was x~’iting

~ See, (~.g., (?~ited Stat(’.~ v. Y(mttg, ti(~ F.ad 830,838 (7th Cir. 1995)
(noting that if the court of appeals’ earlier decision "vacated the entire
sentence and ordered de nov() resentencing," then "the district court
was under no obligation ~o give I the defendant] the same dowmward de-
parture on resentencing as it had during the original sentencing hear-
ing"); l/~//ted St(#~s v. Smit//, 930 F.2d 1450, 1456 (10th Cir.) (tinding
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on a blank slate at petitioner’s 2009 resentencing, and it
pm~issibly exercised its discretion in granting a lesser 20%
do~mward departure.

II. POST-SENTENCING REHABILITATION IS A PERMISSI-
BLE GROUND FOR A DOWNWARD VARIANCE UNDER
is u.s.c, a,~.sa(a) AT RESENTENCING
Sentencing eom~s have historically had broad discretion

to consider virtually any relevant infot~aation about a defen-
dant’s baekg~’ound and character. U.S. Br. ao-a7. In 2000,
the Sentencing Commission (Commission) promulgated a
then-binding policy statement, Guidelines § 5I{2.19, that for
the first time limited the extent to which sentencing courts
could consider a particular kind of relevant information
about a defendant’s background--namely, evidence of a
defendant’s post-sentencing rehabilitative efforts. That
brief limitation, however, came to an end with this Court’s
decision in Booker. In Booker and subsequent eases, this
Court held that a mandatory Guidelines system, including
policy statements that would prevent courts from imposing
non-Guidelines sentences based on specified factors, vio-
lated the Sixth Amendment. See, e.g., Spear.~ v. United
States, 129 S. Ct. 840 (2009) (per curiam); Kimbrough v.
UMted States, 552 U.S. 85, 100-101 (2007); Booker, 543 U.S.
at 244-245.

In the wake of Booker, district courts may impose sen-
tences within statutory limits based on appropriate consid-
eration of the factors listed in 18 U.S.C. 3553(a). Booker,

the law-of-the-ease doctrine "inapposite" when a ease is remanded for
de novo resentencing), cert. denied, 502 U.S. 879 (1991); see also U,~.ited
Stores v. £’spera~tce, I65 Fed. Appx. 814, 818 n.3 (IIth Cir. 2006)
("When an appellate court vacates a sentence in its entirety and re-
mands with a general mandate, the law-of-the-case doctrine does not
apply, and the district court is free to conduct a de ~tovo resentencing.").



543 U.S. at 245-246. A defendant’s rehabilitation since his
original sentencing is potentially relevant to two of those
factors: the defendant’s "history and characteristics,"
18 U.S.C. 3553(a)(1); and the "need for the sentence ira-
posed" to set-,’e the purposes of sentencing, 18 U.S.C.
3553(a)(2). In addition to its potential relevance to the par-
ticular statutory factors in Section 3553(a), information
about a defendant’s post-sentencing rehabilitation is also
relevant to a court’s overarching duty under that provision
"[to] impose a sentence suftScient, but not greater than nec-
essary," to achieve the purposes of sentencing. 18 U.S.C.
3553(a). District com~s thereibre have had discretion since
Booker to consider information about a defendant’s post-
sentencing rehabilitation.

Amicus does not d~’ectly respond to either of the govern-
ment’s main points: that courts have historically consid-
ered post-sentencing rehabilitation and that Booker over-
~qdes the Commission’s relatively recent attempt to restrict
such consideration. Rather, amicus argues that "permitting
district courts to consider post-sentencing rehabilitation
would defeat Cong~’ess’ objectives under § 3553(a)." Bt’. 23
(emphasis omitted). Amicus’s argument lacks merit.

1. Amicus I~rst argues that consideration of post-sen-
tencing rehabilitation would "[c]ontravene[] 18 U.S.C.
.~ 3553(a)(5)." BE’. 31 (emphasis omitted). That argument
rests on a misunderstanding of what this Com’t did in
Booker. After holding that the mandatory Guidelines sys-
tem was contrary to the Sixth Amendment, the Court in
Booker "determined that the appropriate cure was to sever
and excise the provision * * * that rendered the Guide-
lines mandatory, 18 U.S.C. § 3553(b)(1)." Kimbroti.gh,
552 U.S. at 100-101. The Cou~t in Booker "also severed and
excised the provision * * * requiring de ~ovo review of
departures fl’om the Guidelines, 18 U.S.C. § 3742(e), be-



cause that provision depended on the Guidelines’ manda-
tory status." Id. at 101 n.12. Those modifications of the
sentencing statutes, this Court recognized in Booker,
"make[] the Guidelines effectively advisory." 543 U.S. at
245.

It remains true that the Commission’s policy statement,
Guidelines § 5K2.19, is an authoritative guide to the mean-
ing of the Guidelines themselves. See Williams v. United
States, 503 U.S. 193, 201 (1992). Under Section 5K2.19, a
dist~ict com~ may not depa~ downwm’d fi’om the applicable
Guidelines range on the basis of post-sentencing rehabilita-
tion. But that Guidelines range is itself advisory after
Booker. The Guidelines--and the policy statements that
illuminate their meaning--are now "one fhctor among sev-
eral" that "courts must consider in determining an appro-
priate sentence." Kimb’~vJ~,gh, 552 U.S. at 90. District
courts must give "respectful consideration" to the Guide-
lines, accompanying policy statements, and commentary,
id. at 101, but they may vary from the "Guidelines based on
policy disagreement with them," Spears, 129 S. Ct. at 843.

The government thus ag~’ees with amicus about "the
enduring importance of the Guidelines" and "the need for
district comes to consider the Commission’s policy determi-
nations." Amicus Br. 31. There are sound reasons for dis-
trict courts to find the Commission’s position persuasive
and to decline to impose downward variances based on de-
fendants’ post-sentencing rehabilitation, or to grant such
downward variances only in unusual or exceptional cases.
See U.S. Br. 45-46. But when amicus says that "the Com-
mission’s policy statement * * * should be given effect,"
Amicus Br. 32, he does not mean that the policy statement
should be paid respectful consideration by dist~ict coux~s as
one factor in determining an appropriate sentence on a
case-by-case basis. Rather, he means that it should be



mo ~dotow, i.e., that district courts should be categorically
prohibited fl’om considering post-sentencing rehabilitation
in all eases. That position is simply irreconcilable with the
advisory natm’e of the Guidelines system after Booker.

Amieus’s position is also inconsistent with the Guide-
lines themselves. Section 5K2.19 does not prohibit consid-
eration at resenteneing of post-sentencing rehabilitation.
Rather, Section 5K2.19 restricts the extent of such consid-
eration, permitting consideration of post-sentencing reha-
bilitation in setting a sentence within the Guidelines range,
but forbidding reliance on post-sentencing rehabilitation
as a basis for departing from the Guidelines range. See-
tion 5K2.19 thus does not reflect a judgment by the Com-
mission as to the general appropriateness of considering
post-sentencing rehabilitation; it instead reflects a determi-
nation by the Commission to limit the amount of weight
given to post-sentencing rehabilitation. Under an advisory
Guidelines system, however, the Commission’s views about
the weight to be given to a sentencing factor can no longer
be given binding effect.

Not" would it matter if amieus were correct in asserting
that Section 5K2.19’s policy statement "lie[s] at the heart of
the Commission’s core function" or "arise[sl from its core
mission." Amieus Br. 32. Amieus seems to suggest that
some of the Commission’s policy statements should be bind-
ing and others not, depending on whether the statement
"exemplitIies] the Commission’s exercise of its characteris-
tic institutional role." Id. at 33 (quoting Kimbro’~t.qh,
5,52 U.S. at 108-109). But this Court has never indicated
that the authority of district courts to vary fl’om the
"guidelines based on policy disagreement with them" de-
pends on the extent of the expertise that the Commission
brought to bear in formulating the particular policy at is-
sue. Sl)eors, 129 S. Ct. at 84a (emphasis omitted). To the



contrary, this Court has held that district courts may vary
f~’om the Guidelines "based solely on policy considerations,"
Kimbrough, 552 U.S. at 101 (emphasis added), and among
those considerations is the significance of a defendant’s
post-sentencing rehabilitation in arriving at an appropriate
sentence.

2. Amicus also argues that consideration of post-sen-
tencing rehabilitation would "create unwarranted dispari-
ties that [would] fl’ustrate the purpose of 18 U.S.C.
§ 3553(a)(6)." Br. 25 (emphasis omitted). That argument is
incorrect for two reasons. As an initial matter, the dispar-
ity that arises fi’om treating defendants who were sen-
tenced in error differently from defendants who were sen-
tenced properly is not necessat’ily "unwarranted" within the
meaning of Section 3553(a)(6). And even assuming that it
were, that unwarranted disparity would be only one factor
that a dist~ict corn% would have to balance against the other
Section 3553(a) factors in determining an appropriate sen-
tence.

a. Section 3553(a)(6) requires district courts to con-
sider "the need to avoid unwarranted sentence disparities
among defendants ~vith similar records who have been
found guilty of similar conduct." In Congress’s view,
"[s]entencing disparities that are not justified by differ-
ences among offenses or offenders are tmfair both to of-
fenders and to the public." S. Rep. No. 225, 98th Cong.,
1st Sess. 45 (1983) (Se’~tate Report). Congress thus hoped
to ensure that an offender would "not receive more favor-
able or less favorable treatment because he happens to be
sentenced by a particular judge." Id. at 79; see id. at 41
("The absence of a comprehensive Federal sentencing law
* * * creates inevitable disparity in the sentences which
com%s impose on similarly situated defendants."); id. at 38
("These disparities * * * can be traced directly to the
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unfettePed discretion the law confers on those judges and
parole authorities responsible fop imposing and implement-
ing" the sentence.").

ConsidePation of post-sentencing rehabilitation may
result in a disparity between the treatment of defendants
who ape sentenced properly and the treatment of defen-
dants who must be Pesenteneed. But that disparity results
fl’om "difl’ePenees among ;~: ;~" ;~ ofl’enders," not fl’om dif-
ferences among the eouPts that sentence them. Se~za, te
#o’~t 45. A defendant who must be resenteneed may stand
before the eou~ with additional infm~qation that potentially
bears on the determination of an appropriate sentence.
Moreover, that information is likely to justify a downward
variance only where the defendant’s post-sentencing reha-
bilitative efforts have been exceptional as compared to
those of other defendants. See, e.g., U~ited ~t{~.te,~ v.
Brad.~treet, 207 F.3d 76, 82 (1st Cir. 2000). In those infl’e-
quent cases, it is specific infbrmation about the defendant’s
reformed charaeter--and not the court’s general sentenc-
ing predilections--that creates the disparate treatment,
and thus the resulting disparity is not necessarily "unwar-
ranted" within the meaning of Section 3553(a)(6).

Amicus is correct (Br. 27) that most defendants are sen-
tenced properly, and thus few defendants will have the op-
portunity to present inibrmation about post-sentencing
rehabilitation at resentencing. But that does not necessar-
ily make any resulting disparity unfair. At’ter all, some de-
t’endants will have a longer period of time between initial
custody and trial, or between trial and sentencing, and
those defendants thus re.ill have a g~’eater opportunity to
demonstPate pre-sentencing rehabilitation. See, e.g.,
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ted States v. R’~dolph, 190 F.3d 720, 724 (6th Cir. 1999).~

Amicus does not point to any evidence that Congress was
concerned with the disparities in procedural opportunity
that may result from the normal trial and sentencing pro-
tess.:~

Amicus also does not respond to the government’s point
that, under the logic of the court of appeals’ approach, dis-
trict courts would be categorically barred from considering
any post-sentencing information. See U.S. Br. 44. Such a
categorical bar finds no support in this Court’s decisions.
See North Carolina v. Pearce, 395 U.S. 711, 723 (1969)
(holding that district courts may increase or decrease a de-
fendant’s sentence at resentencing "in the light of events
subsequent to the In’st trial that may have thrown new light
upon the defendant’s ’life, health, habits, conduct, and men-
tal and moral propensities’") (quoting Williams v. New
York, 337 U.S. 241, 245 (1949)); cf. Was’man v. United
States, 468 U.S. 559, 563 (1984). Not’ has Congress or the
Commission adopted any such categorical prohibition.

~ Amicus attempts to distinguish between pre-sentencing and post-
sentencing rehabilitation, on the theory that "1 e lvery defendant has the
right to a sentencing proceeding * * * [blut not every defendant
obtains plenary resentencing." Br. 30. A plenary ~’esentencing pro-
ceeding, however, functions like and implicates the same interests as an
original sentencing proceeding. See U.S. Br. 41; Dillo~t v. United
St(~tes, 130 S. Ct. 2683, 2690-2692 (2010). Under 18 [;.S.C. 3553(a) and
3~61, a defendant can present infot’mation relevant to his background
and character at any plenary sentencing p~’oceeding, whether the defen-
dant is being sentenced for the first time o~" resentenced following a
remand.

:~ Sentencing outcomes can be affected by many other fortuities of
timing in the criminal process, including, for example, whether a defen-
dant happens to be sentenced before or after the date of a new Guide-
lines provision that changes the sentencing range and is not made
retroactive.
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Indeed, even the court below has not been willing to
accept the logical consequences of its reasoning, because it
has permitted consideration of post-sentencing information
that would tend to heighten the severity of the sentence
imposed at resentencing. See U~tited Steres v. Stapletou,
316 F.3d 754, 757 (8th Cir. 2003) (permitting "consideration
of post-sentencing obstructive conduct that occurs in the
judge’s presence at resentencing"). There is no basis, how-
ever, for permitting information about post-sentencing
events on only one side of the ledger. Under 18 U.S.C.
3553(a) and 3661, defendants may present post-sentencing
information that potentially bears on the appropriate sen-
tence, just as the government may present post-sentencing
information about additional victims, harms, or offenses.
Consideration of such information does not necessarily re-
sult in an "unwarranted" disparity ~vithin the meaning of
Section 3553(a)(6).

b. Even if consideration of post-sentencing rehabilita-
tion could properly be viewed as resulting in unwarranted
sentence disparity, that is only one of the factors set forth
in Section 3553(a). As this Court explained in
Section 3553(a) "pro~ides that, in dete~Tnining the approp~i-

ate sentence, the court should consider e ~tu~ber o.ffac-
to.rs," including the need to avoid unwarranted sentence
disparities. 552 U.S. at 101 (emphasis added). Likewise,
the com~s of appeals to consider the question, including the
Eighth Circuit, have uniformly recognized that "the need to
avoid unwarranted sentence disparities" is only "one factor
that must be considered by a district court after Booke~.’’

U~tited St(ttes v. Red Bird, 450 F.3d 789, 795 (Sth Cir.
2006); see, e.g., U~tited Steres v. Ma’rti~tez, 610 F.3d 1216,
1228 (10th Cir. 2010), cert. denied, No. 10-6721 (Nov. 1,
2010). Here, the district court should be permitted on re-
mand to balance any disparity created by consideration of
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post-sentencing rehabilitation against the other Section
3553(a) factors.

3. Amicus further argues that "prohibiting consider-
ation of post-sentencing rehabilitation is not inconsistent
with § 3553(a)(1) or (a)(2)." Br. 33 (emphasis omitted).
Section 3553(a)(1), which requires a sentencing court to
consider "the history and characte~istics of the defendant,"
is broad enough to encompass information indicating that
a defendant has reformed himself since his original sen-
tencing. See Se~tate Repo~rt 53 (directing district courts "to
impose sentence after a comprehensive examination of the
characteristics of the particular offense and the particular
offender") (emphasis added). Amicus does not address Sec-
tion 3553(a)(1) on its own terms, but instead bases his argu-
merit on 18 U.S.C. 3742(g). Br. 33-35. In amicus’s view,
Section 3742(g) places off limits at resentencing certain
kinds of information--such as post-sentencing rehabilita-
tion--that Section 3553(a) would othe~ise allow district
courts to consider. At the least, amicus argues, Section
3742(g) should inform this Court’s interpretation of Section
3553(a). Br. 35. For reasons set forth below, however, Sec-
tion 3742(g)(2) is invalid after Booker and thus does not
bear on the interpretation of Section 3553(a)(1). See Part
III, infra.

Amicus does address Section 3553(a)(2) on its own
terms, but his assertion that post-sentencing rehabilitation
is irrelevant to the purposes of resentencing cannot with-
stand scrutiny. Br. 37-38. As a matter of both statutory
text and common sense, information that a defendant has
rehabilitated himself since his original sentencing is rele-
vant to whether a particular sentence is "sufficient, but not
greater than necessary," "to afford adequate deterrence to
criminal conduct" and "to protect the public from further
crimes of the defendant." 18 U.S.C. 3553(a)(2)(B)-(C); see
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Gall, 552 U.S. at 59; Amicus FPCD Br. 16-17. Although
Congress has prohibited courts fi’om imposing imprison-
merit solely so that a defendant could be rehabilitated in the
fhture, 18 U.S.C. 3582(a), it has never suggested that a de-
fendant should be sentenced o1’ resentenced without re-
spect to whether the defendant already has been rehabili-
tated o1" made substantial progress toward rehabilitation.

4. Finally, amicus argues that there are "other proce-
dural mechanisms," such as good time credit or a sentence
reduction under Federal Rule of Criminal Procedure 35(b),
that "account for post-sentencing rehabilitation." Br. 38
(emphasis omitted). But neither of those mechanisms nec-
essarily accounts for a defendant’s rehabilitation bet~veen
the time of an original sentencing and a subsequent
resentencing. Once a defendant has been resentenced, then
the Bureau of Prisons may award good time credit based on
the defendant’s compliance with institutional re~lations,
see 18 U.S.C. 3624(b), o1’ the government may request a
sentence reduction based on the defendant’s substantial
assistance to authorities, see Fed. R. Crim. P. 35(b)(1)-(2).
Those inquiries, however, ~bcus on the defendant’s conduct
(~fler resentencing. Neither inquiry addresses the defen-
dant’s appropriate sentence at resentencing. To determine
that, the sentencing court must consider a number of fac-
tots under Section 3553(a), and it may permissibly consider
the degree of the defendant’s rehabilitation at the time of
resentencing.

III. BECAUSE IT RENDERS TIlE GUIDELINES SYSTEM MAN-
DATORY AT RESENTENCING IN CERTAIN CASES,
18 U.S.C. 37J,2(g)(2) IS INVALID AFTER BOOKER

Amicus agrees (Br. 5) with the government that, at
resentencing in any case remanded pursuant to 18 U.S.C.
3742(t~, Section 3742(g)(2) prohibits a district court from
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granting a downward variance on the basis of a defendant’s
post-sentencing rehabilitation. Section 3742(g)(2) accom-
plishes that result by requiring the district court at
resenteneing aider remand to sentence within the applicable
Guidelines range, subject to a narrow exception for any
departure that was previously granted by the district eomqc
and expressly upheld by the court of appeals. The net ef-
fect of Section 3742(g)(2) is thus to make the Guidelines
mandatory at resenteneing in an entire set of eases. This
Court’s holding in Booker, however, establishes that Con-
gress may not make the Guidelines mandatory in that way.

1. Amieus argues that this Court already upheld See-
tion 3742(g)(2) in Booker. As amieus notes (Br. 12), the
remedial opinion in Booker "severed and excised the provi-
sion of the statute requiring de ’~tovo review of departures
from the Guidelines, 18 U.S.C. § 3742(e)." Kimb,~o’~tgh,
552 U.S. at 101 n.12. Amieus maintains that by excising
Section 3742(e) but not Section 3742(g)(2), this Com’t indi-
cated that the latter provision is consistent with an advisory
Guidelines system. But examination of the briefs and opin-
ions in Booker reveals that Section 3742(g)(2) was not
brought to the Court’s attention. Section 3742(g) was not
cited in any of the parties’ briefs or even in any of the nu-
merous amieus briefs. It is therefore unsurprising that
none of the opinions in Booker even mentions Section
3742(g)(2), much less expresses a view on whether that pro-
vision would remain valid under an advisory Guidelines
system.

2. Amieus argues that Section 3742(g)(2) "withstands
constitutional scrutiny because it does not impermissibly
compel a district court on remand to impose a Guidelines
sentence." Br. 7. The sentencing proceeding at issue in
Booker illustrates why that argument is incorrect. The
district court treated the Guidelines as mandatory and in-



creased Booker’s sentence based on a dt~ug-quantity finding
made by the judge rather than the jury. 543 U.S. at 227.
After this Com~ held in Booker that the Guidelines must be
treated as advisory, the Court remanded the ease. Id. at
267. Under Section 3742(g)(2), however, the resenteneing
judge in Booker still would have been required to treat the
Guidelines as mandatory, because Section 3742(g)(2) pet’-
mits a sentence outside the Guidelines range at resentene-
ing only on a ground for depat¢ure relied upon at the ocigi-
hal sentencing. Section 3742(g)(2) thus would fail constitu-
tional se~tiny as applied to Booker itself’, in addition to the
many other eases in which resenteneings were conducted
in the wake of Booker. ~ The government made that point in
its opening brieL see U.S. Br. 49 n.12, and amieus offers no
response.

Section 3742(g)(2) would also have batted imposition of
a non-Guidelines sentence on remand in NeLson v. United
State.s, 129 S. Ct. 890 (2009), where this Com’t vacated a
sentence and remanded because the dist~qet eom~ had en’o-
neously treated the Guidelines range as presumptively rea-
sonable. The same would be true as to any sentencing in
which a district court refuses to impose a non-Guidelines
sentence based on a misunderstanding of its authority to
depart under or vary from the Guidelines. Thus, if Section
3742(g)(2) were valid, there would be no remedy at resen-

~ Applying Section 3742(g)(2) at cesenteneing would not invariably
be unla;~Tul under the SLxth Amendment. That was equally true,
however, of the sentencing pcovisions that this Court severed and ex-
cised in Booklet. The Court in B¢~oker rendered the Guidelines advisory
rather than creating a system in which the Guidelines were mandatory
some of the time and adviso~’y some of the time. That same remedial
approach requires severance and excision of’ Section 3742(g)(2). See
Dillo~ v. ~ited St~tc.~’, 130 S. Ct. 2683, 2698 n.5 (2010) (Stevens, J.,
dissenting).
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tencing if a district court had initially imposed a Guidelines
sentence based on an erroneous belief that it lacked the
power to vary from the Guidelines’ disparate treatment of
crack and powder cocaine, but see Kimbrough, .~up~J; or an
erroneous belief that a non-Guidelines sentence must be
supported by extraordinary circumstances, but see Gall,
supra. In such cases, the sentencing judge will necessarily
have failed to sentence outside the Guidelines, and Section
3742(g)(2) would therefore flatly preclude imposition of any
non-Guidelines sentence on resentencing.

To take yet another example, consider a case in which
the district court calculates a Guidelines range of 108 to 135
months, and concludes that a sentence of 108 months is
appropriate in light of the factors specified in Section
3553(a). If the government successfully appealed on the
ground that the court had erroneously refused to impose a
fom’-level upward adjustment based on the defendant’s role
in the offense, the Guidelines range at resentencing would
be 168 to 210 months (assuming no other change in the
Guidelines calculations). If the district court at resen-
tencing concluded that a downward variance to a sentence
below 168 months was warranted, Section 3742(g)(2) would
preclude the com~ from varying at all; it would require im-
position of a within-Guidelines range sentence of at
least 168 months. As these examples illustrate, Section
3742(g)(2) is an impermissible vestige of the mandatory
Guidelines system.

3. Amicus claims that Section 3742(g) is designed to
ensure "that a district court, on resentencing, may consider
only information available to the court of appeals." Br. 7.
To the contrary, Section 3742(g)(2) is designed to ensure
something quite different: that once a departure is set
aside on appeal, the district court cannot effectively impose
the same sentence at resentencing on the basis of a differ-
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ent departure. Section 3742(g)(2) accomplishes that result
by doing what Booker ~brbids--namely, binding the district
court to the applicable Guidelines range, along with any
departure expressly approved by the court of appeals.

a. Section 3742(g)(2) does not prevent district courts
from considering post-sentencing rehabilitation in a num-
ber of ways. As an initial matter, Section 3742(g) applies
only to resentencings that are conducted after a sentence
is overturned on appeal and the case is remanded. Section
3742(g) does not apply to resentencings that occm" ~br other
reasons, for instance, after a defendant’s sentence is set
aside on collateral review under 28 U.S.C. 2255 (Supp. II
2008). Amicus is thereibre inco~’ect that Section 3742(g)(2)
broadly aims at preventing district com~s from considering
post-sentencing developments.

Moreover, even at a resentencing after a remand, the
district court may consider post-sentencing developments
in setting the sentence within the applicable Guidelines
range. Neither Section 3742(g)(2) nor the Guidelines pre-
clude consideration of a defendant’s post-sentencing reha-
bilitation ~br that purpose. Amicus’s position thus amounts
to saying that although a district court may consider post-
sentencing rehabilitation when setting the sentence within
an applicable Guidelines range, it may not consider that
same information as a reason to set a sentence outside the
applicable range. Leaving aside that amicus’s position is no
longer viable after Booker, Section 3742(g)(2) does not re-
flect a general congressional prohibition on consideration
either of post-sentencing rehabilitation or more broadly of
new facts at resentencing.

b. To the contrary, Section 3742(g)(2) has a quite dif-
ferent focus: constraining what Congress viewed as willful
conduct by district com~ judges in the context of sentencing
in sexual abuse and pornography cases. When it enacted
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the Prosecutorial Remedies and Other Tools to end the
Exploitation of Children Today Act of 2003 (PROTECT
Act), Pub. L. No. 108-21, § 401(e), 117 Stat. 671, Congress
had before it evidence of "a grooving trend of increasingly
vague grounds of downward departure" in cases involving
minor victims. Hearing on H.R. 1104 B~bre the Subcomm.
o~t Crime, Te’~orism & Homeland Sec~rity of the H.
Comtn. o’n the J’t~dicia~.l, 108th Cong., 1st Sess. 18 (2003).
Congress therefore wanted to ensure that district courts
would grant downward departures in cases involving minor
victims only on grounds specifically enumerated in the
Guidelines. See H.R. Conf. Rep. No. 66, 108th Cong., 1st
Sess. 58-59 (2003). To that end, the PROTECT Act re-
quires district courts "to give specific written reasons for
any departure" fl’om the Guidelines; implements a de novo
standard of review "to allow appellate courts more effec-
tively to review illegal and inappropriate downward depar-
tures"; and "prevent[s] sentencing courts, upon remand,
fl’om imposing the same illegal departure on a different
theory." Id. at 59.

Section 3742(g)(2) thus had nothing to do with prohib-
iting consideration of post-sentencing developments, in-
cluding a defendant’s recent rehabilitation. Rather, Section
3742(g)(2) was meant to ensure that, under a then-man-
datory Guidelines system, when a particular departure was
reversed on appeal, the district court could not impose
the same sentence on remand on the basis of a differ-
ent departure. In other words, the purpose of Section
3742(g)(2) was to make the Guidelines even more man-
datory: at resentencing, district courts could sentence
outside the applicable Guidelines range only on the basis of
a departure on which they had previously relied and which
the court of appeals had previously upheld. Like the ap-
pellate review provisions that this Court excised in Booker,
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Section 3742(g)(2) reflects a goal--"to make Guidelines
sentencing even more mandato~.~ than it ha[d] been" before
the PROTECT Act--that has "ceased to be relevant."
Booker, 543 U.S. at 261.~

The relevant point here is not simply that Section
3742(g)(2) restricts the authority of district courts to sen-
tence outside the applicable Guidelines range. Amicus cor-
rectly notes (Br. 14-16) that appellate review imposes some
constraints on district courts’ sentencing authority. Rath-
er, what matters is the manner in which Section 3742(g)(2)
restricts the sentencing authority of district courts at
resentencing, i.e., by making the Guidelines mandatory,
subject to a na~’ow exception for depax~ures that have been
previously gn’anted by the district court and affirmed on
appeal by the court of appeals. Because it in that respect
renders the Guidelines mandatory at resentencing, Section
3742(g)(2) is inconsistent with Booker. 543 U.S. at 233, 259.

4. Finally, amicus contends (Br. 21-22) that any infir-
mity in Section 3742(g)(2) could be remedied by excising
Section 3742(j)(1)(B) rather than Section 3742(g)(2). That

:’ Amicus argues (B~’. 19-20) that the term "departm’e" in Section
3742(g)(2) should be interpreted to include both departm’es under the
(]uidelines and variances under Section 3553(a). But at the time that
Congress enacted Section 3742(g)(2), the (~ui(lelines were mandatory
and "departure" wax a term of’ art that "refer[red] only to non-
(~uidelines sentences i~qposed unde[" the fl’amework set out in the
(]uidelines." l~’izt~r~’!t v. [~.~ itt~dStt~tc.~’, 553 U.S. 708, 714 (2008). In any
event, interpreting the term "departure" to include variances would
mean only that the (~uidelines would not be mandatory at resentencing
in a small set of cases ~’emanded under Sections 3742(~ and (g), i.e.,
those cases in which a variance was granted by the district court at the
original sentencing and af[h’med by the court of appeals. In most cases
remanded under Sections 3742(f~ and (g), the Guidelines would remain
mandatory, and thus amicus’s implausible statutory inte~’pretation does
not resolve Section 3742(g)(2)’s ~’undamental defect.
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would not, however, cure the infirmity. It is true that Sec-
tion 3742(j)(1)(B) is problematic on its own terms, because
it requh’es that tbr a "ground of departure" to be "pexTnissi-
ble" at resentencing, that ground of departure must be
"authorized under section 3553(b)." Section 3742(j)(1)(B)
thus incorporates a cross-reference to Section 3553(b)(1),
which is the statutory provision that rendered the Guide-
lines mandatory and that this Court excised in Booker.

But even if Section 3742(j)(1)(B) were excised and a
distx~ict com’t could (lepa~ or vary. on any ground at an o~ig-
inal sentencing, the district cou~ could not depax’t, let alone
vary, on any new ground at resentencing so long as Section
3742(g)(2) remains in tbrce. Rather, the district court
would be limited to the applicable Guidelines range, along
~vith any departure previously granted by the court and
expressly upheld by the court of appeals. Because that has
the effect of making the Guidelines mandatory at resen-
tencing in an entire set of cases, amicus’s proposed solution
does nothing to fix the fundamental defect of Section
3742(g)(2). By contrast, excising Section 3742(g)(2) would
fully address the problem, because it would render Section
3742(j)(1)(B)’s definitional provision effectively inoperative.

For the foregoing reasons and those stated in our open-
ing brief, the judgment of the court of appeals should be
vacated and the case remanded for t’urther proceedings.

Respectfully submitted.

NEAI, KIIMAR KATYAL
ActSzg Solicitor Ge~zcral
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