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B. Legal Framework 

The legal framework governing defamation claims in China rests on three 
primary documents. The 1987 General Principles of the Civil Law (“General 
Principles”) provides the initial authorization for defamation claims.27 Arti-
cle 101 of the General Principles provides that citizens and legal persons 
have the right to reputation, that respect for the personal dignity of indi-
viduals shall be protected, and that insult or slander that harms citizens or 
legal persons is prohibited.28 Article 120 provides that in cases in which 
reputation is harmed, citizens may demand the cessation of the tort, restora-
tion of reputation, elimination of defamatory effects, apology, and compen-
sation.29 

Two subsequent interpretive documents by the Supreme People’s Court 
(“SPC”) have added detail to the framework that the General Principles estab-
lished. In a 1993 Explanation, the court set forth three general circumstances 
under which defamation will be found: (1) where the content of news reports 
is “seriously mistaken” or, in the case of critical news reports, where the “ba-
sic content” of such reports is incorrect, and such mistakes or inaccuracies 
result in harm to reputation, (2) where insulting or slanderous language re-
sults in harm to reputation, or (3) where unauthorized revelation of personal 
details causes harm to reputation.30 The Explanation thus suggested that, al-
though the truth of a media report may be a defense to a claim of harm to 
reputation, truth is not a defense where the alleged defamation results from 
insulting words or from revelation of personal details. The court also stated 
that close relatives could bring defamation litigation on behalf of deceased 
persons.31 
 

                                                                                                                      
27. Minfa Tongze [General Principles of the Civil Law] (promulgated by the Sixth Nat’l Peo-

ple’s Cong., Fourth Session, Apr. 12, 1986, effective July 1, 1987) 2002 General Principles of the 

Civil Law 134. 
28. Id. art. 101. 
29. Id. art. 120. The Supreme People’s Court’s (“SPC”) 1988 Interpretation of the General Principles 

included one article on defamation law. The provision clariªed that defamation could result from oral or 
written statements that reveal private details or cause insult or slander. See Zuigao Renmin Fayuan 
Guanyu Guanche Zhixing “Zhonghua Renmin Gonghe Guo Minfa Tongze” Ruogan Wenti De Yijian 
[Views of the Supreme People’s Court Regarding Some Questions in the Implementation of “The General 
Principles of the Civil Law of the People’s Republic of China”], art. 140 (Sup. People’s Ct., Jan. 26, 
1988). China’s 1982 Constitution also includes provisions regarding reputation. Article 38 states that 
“[t]he personal dignity of citizens of the People’s Republic of China is inviolable. Insult, libel, false 
charge or frame-up directed against citizens by any means is prohibited.” Xianfa [Constitution] art. 
38, § 2 (1982). China’s Criminal Law provides for criminal punishment in serious cases of slander or 
insult. See Xingfa [Criminal Law] art. 246 (promulgated by the Fifth Nat’l People’s Cong., July 1, 
1979, effective Oct. 1, 1997) 1997 Criminal Law 61. Regulations also permit the police to detain per-
sons for up to ªfteen days for insulting or slandering another person. Zhian Guanli Chufa Tiaoli [Admin-
istrative Regulations on Penalties for Public Security] art. 22 (promulgated by the Standing Committee 
of the Sixth Nat’l People’s Cong., Sept. 5, 1986, effective May 12, 1994). 

30. Zuigao Renmin Fayuan Guanyu Shenli Mingyuquan Anjian Ruogan Wenti De Jieda [Explanation 
of the Supreme People’s Court Regarding Some Questions in the Trial of Cases Concerning the Right of 
Reputation], arts. 7, 8 (Sup. People’s Ct., Aug. 7, 1993) [hereinafter 1993 Explanation] (on ªle with the 
Harvard International Law Journal). 

31. Id. art. 5. 
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The 1993 Explanation made clear that cases could be brought either in 
the jurisdiction in which the tort arose (including both where the action oc-
curred and where the results were felt) or in the home jurisdiction of the defen-
dant.32 On remedies, the court stated that courts could order defendants to 
restore a plaintiff’s reputation, eliminate the effects of defamatory conduct, 
apologize, and pay compensation, including both economic and emotional 
damages.33 

In 1998 the SPC issued an Interpretation (“1998 Interpretation”) in re-
sponse to issues arising in lower courts’ handling of defamation cases.34 The 
1998 Interpretation clariªed that the location of the “result of the tort” in-
cluded the plaintiff’s domicile, thus explicitly authorizing defamation cases 
to be brought in a plaintiff’s home jurisdiction. Reºecting the media’s spe-
cial role in China, the court also stated that courts should not accept cases alleg-
ing defamation in conªdential internal reports or other materials prepared 
for “leadership departments,”35 and that persons who (actively or knowingly) 
provide materials to the media that result in defamation may be liable. The 
court clariªed that the media cannot be held liable for reporting on news 
included in public ofªcial documents and functional acts of state, provided 
that the media’s reports on such matters are objective and accurate.36 

The 1998 Interpretation added that release of information that an indi-
vidual is suffering from gonorrhea, syphilis, leprosy, AIDS, or other diseases 
by employees of public health authorities acting “on their own” can be the 
basis of a defamation lawsuit, but that courts should not accept cases result-
ing from the release of such information by health authorities to a patient or 
family members.37 The court declared that criticism and commentary by 
 

                                                                                                                      
32. Id. art. 4. 
33. Restoration of reputation, elimination of effects, and apology can be made through oral or written 

statements, which are subject to the approval of the court handling the case. In cases where the defendant 
refuses to comply, courts may publish announcements containing the content of the opinion and may 
order the defendant to pay related costs. Id. arts. 10, 11. 

34. Zuigao Renmin Fayuan Guanyu Shenli Mingyuquan Anjian Ruogan Wenti De Jieshi [Interpreta-
tion of the Supreme People’s Court Regarding Some Questions in the Adjudication of Cases Involving 
the Right to Reputation] (Sup. People’s Ct., Sept. 15, 1998) (on ªle with the Harvard International Law 
Journal) [hereinafter 1998 Interpretation]. 

35. In contrast, the court stated that courts could accept cases alleging defamation in internal materi-
als intended for circulation within government departments, social organizations, academic entities, and 
enterprises. The internal reports, intended for higher-ups, are more likely to carry sensitive information 
and are thus immunized, while general-circulation internal reports are not. For further discussion of the 
forms of internal reports in the Chinese system, see Liebman, supra note 7, at 21–23, 97–102. 

36. 1998 Interpretation, supra note 34, art. 6. The media may be held liable if government authorities 
have corrected inaccuracies in such documents but the media refuse to note such correction. Id. Cases 
involving the use of ofªcial documents and internal reports are thus the only areas in which the media 
enjoy immunity from defamation litigation. 

37. Id. art. 2. The 1998 Interpretation also clariªed that the media may be held liable for reprinting 
articles that originally ran elsewhere; that courts should not accept cases claiming defamation resulting 
from decisions of government departments, social organizations, or enterprises regarding persons under 
their “management,” including punishment decisions; and that accusations made to government depart-
ments may not be the basis of defamation lawsuits unless the accusations were incorrect and insulting or 
libelous. Id. arts. 3–5. 
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consumers on products or services cannot alone provide the basis for a suit 
alleging harm to reputation, but libelous or slanderous criticism that results 
in harm should be found to be defamatory.38 Similarly, media commentary on 
and criticism of products and services that are basically correct and that do 
not include insulting comments should not be deemed defamatory, while inac-
curate or insulting criticism that causes harm may be the basis of a defama-
tion action.39 

The three documents provide a framework for defamation cases but leave 
courts signiªcant discretion. Despite the detail that the Interpretation and 
the Explanation added to the provisions of the General Principles, many in 
the media argue that existing legal standards are excessively vague. In par-
ticular, the provision in the 1993 Explanation stating that the media shall 
not be liable for critical reports that are “basically correct” has permitted courts 
both to overlook signiªcant errors in reporting and to base liability on mi-
nor errors.40 Journalists criticize the SPC provisions authorizing litigation in 
a plaintiff’s domicile for encouraging local protectionism, and argue that provi-
sions stating that the media should not be liable when they base their re-
ports on ofªcial government documents are not sufªciently clear.41 In addi-
tion, journalists complain that courts generally place the burden of proof on 
the media, forcing them to attempt to prove that even small details in their 
reports were correct.42 
 

                                                                                                                      
38. Id. art. 9. 
39. Id. The 1998 Interpretation stated that in cases in which defamation is found, based on criticism 

of products and services, harm may be measured based on such factors as returned products and cancelled 
product orders. Id. art. 10. 

40. See Zhang Ya, Meiti Jiandu Xianru Falü Kunjing [Media Oversight Encounters Legal Difªculties], 
Shangwu Zhoukan [Business Watch], July 17, 2004, available at http://www.businesswatch.com.cn/ 
ArticleShow.asp?ArticleID=443 (arguing that it is very easy for media to be sued by ofªcials, famous 
persons and corporations, and that the media are often found liable for slight errors); Conªdential Inter-
view 17 (2003) (stating that Chinese journalists cannot make any mistake or else they will be sued); 
Conªdential Interview 46 (2003) (complaining that the media will lose if their articles include “any 
mistakes”). 

41. Wei Yongzheng, Xunqiu Xinwen Yu Falü De Gongshi [Seeking Consensus Between News and Law], 
Zhongguo Jizhe [China Reporter], June 1999, available at http://www.zjonline.com.cn/node2/ 
node26108/node30205/node30212/node30213/userobject7ai1691.html; Conªdential Interview 49 (2003). 

42. Many in China compare Chinese defamation law to that in the United States. But China is not 
alone in placing the burden of proof on defendants. See, e.g., Hooper, supra note 25, at 4–5 (noting that 
plaintiffs often choose to sue in English courts to take advantage of libel laws where they do “not have to 
prove actual damage . . . and [where] the burden of proving that what is said is true . . . rests . . . on the 
defendant”). 

Some in the media also complain that the cost of bringing suit is extremely low. Filing fees for defama-
tion cases range from ªfty yuan to one hundred yuan for cases not involving claims for ªnancial damages. 
Renmin Fayuan Susong Shoufei Banfa [People’s Court Measures for the Collection of Court Filing Fees] 
art. 5 (Sup. People’s Ct., Sept. 1, 1989) (on ªle with the Harvard International Law Journal). The Meas-
ures are ambiguous as to the appropriate fees in cases involving ªnancial claims. On one reading of the 
Measures, the ªfty to one hundred yuan fee applies in defamation cases regardless of the amount in con-
troversy. On another reading of the Measures, fees in cases involving ªnancial claims would proceed 
according to the standards for ªnancial claims, where fees are a percentage of the amount sought, ranging 
from four percent for cases involving 1,000 yuan to 50,000 yuan to one-half percent for cases involving 
more than one million yuan. Id. In practice, some courts apply the ªfty to one hundred yuan standard, 
while others charge a percentage of the amount in controversy. Susong Fei Buneng “Sui Hang Jiu Shi” [Court 



2006 / Innovation Through Intimidation 43 

Other regulations also impose obligations on the media to report truth-
fully and to correct mistakes. Regulations governing the print media state 
that if publications include content that is incorrect or unfair and that causes 
harm to legal rights of citizens or legal persons, the media are obligated pub-
licly to correct such mistakes, eliminate their effects, and assume civil liabil-
ity.43 In the case of inaccuracies or unfair reports in newspapers or magazines, 
parties who are harmed have the right to request that the offending publica-
tion publish a correction or a reply from the harmed party.44 Regulations 
governing the broadcast media, by contrast, require reports to be true and 
fair, but do not impose a corresponding obligation to correct such reports or 
grant a right of reply.45 

There have been efforts to draft new provisions regarding reputation rights as 
part of China’s development of a comprehensive civil code. For example, a 
draft Tort Law prepared by scholars included defamation provisions, but those 
provisions were removed from the draft under consideration by the Standing 
Committee of the National People’s Congress.46 Provisions regarding defa-
mation have proven to be sensitive, reºecting unease regarding provisions 
touching on freedom of speech and over whether legislation should provide 
explicit protection for media criticism of ofªcials. Of particular concern have 
been proposals that would distinguish between ordinary persons and well-
known, or “public,” persons.47 

C. Evolution of Defamation Litigation 

China’s ªrst civil defamation cases were brought prior to the adoption of 
the General Principles. Suits for libel were ªled against People’s Daily as early 
as 1982, and against the ofªcial Democracy and Law magazine in 1985.48 
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gated by the General Administration of Press and Publications, July 8, 1999, effective July 8, 1999), 
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correction or reply) [hereinafter Shishi Baodao Chuli Banfa]. 

44. Chuban Guanli Tiaoli, supra note 43, art. 28; see also Shishi Baodao Chuli Banfa, supra note 43, 
art. 3. The right of reply has rarely, if ever, been exercised. Conªdential Interview 72 (2004). 
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