
IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF ALABAMA 

NORTHERN DIVISION 
 

 
UNITED STATES OF AMERICA,   
 
 
v.                                                                            Case No. 2:05-cr-119-MEF 
 
 
RICHARD M. SCRUSHY, 
 Defendant. 
 
 
 

 
DEFENDANT RICHARD M.  SCRUSHY’S  MOTION TO RECUSE 

 COMES NOW Defendant Richard M. Scrushy, by and through his undersigned counsel 

of record, and moves this Court for entry of an Order pursuant to 28 U.S.C. § 455(a), (b)(2) 

and/or (b)(5)(iv) disqualifying himself in any proceeding relating to Defendant’s “Motion for 

New Trial Based on Newly Discovered Evidence.” In support of this request, Defendant 

respectfully shows this Court the following: 

 1. On this date, Defendant Scrushy filed a motion for new trial pursuant to Fed. R. Crim. 

P. 33(b)(1). (Doc. 953.) 

 2. Defendant’s motion includes, inter alia, as Issue II, a request for a new trial based on 

Defendant’s allegation – supported by a letter written by the attorney in charge of the Appellate 

Section of the Department of Justice – that Chief Judge Fuller, in or about April 2007, 

participated in an ex parte meeting with representatives of the U.S. Marshal while Defendant’s 

renewed motion for new trial was pending and before Defendant was sentenced by Chief Judge 

Fuller on June 28, 2007.  The pending motion was based on evidence of copies of e-mails 

between jurors allegedly sent during deliberations.  (Doc. 519 & 532.)   
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 3. The Department of Justice has acknowledged that during this meeting, “representatives 

of the United States Marshals Service apprised Chief Judge Fuller that the Postal Inspectors were 

investigating the receipt of purported emails by co-workers of the two jurors and had concluded 

that the purported emails were not authentic….” Letter from Patty Merkamp Stemler, Chief of 

Appellate Section of the Department of Justice, dated July 8. 2008, at 2.  A copy of this letter is 

attached to this motion as EXHIBIT A. 

 4. Prior to the receipt of this letter, neither Scrushy nor his counsel had any knowledge of 

either the investigation or the ex parte meeting between the U.S. Marshals and Chief Judge 

Fuller.  This first notification occurred after the Court had denied Defendant’s renewed motion 

for new trial based on the e-mails in question, on June 22, 2007 (Doc. 611), sentenced Defendant 

to 82 months in prison on June 28, 2007 (Doc. 627), and denied Defendant’s release on bond 

pending appeal of his conviction and immediately remanded Defendant to custody. (Doc. 617). 

Indeed, it was only more than a year later, after Defendant had been sentenced and imprisoned 

and filed his initial brief in his appeal to the Eleventh Circuit (in which brief he appealed, in part, 

the denial of his motions based on jury misconduct), that Defendant was finally notified of the 

secret investigation and the ex parte communication. 

 5. As set out in Defendant’s multiple motions relating to jury misconduct, the authenticity 

of the juror-to-juror e-mails was material to the determination of his motions, including his final 

renewed motion for new trial (as amended), which was pending at the time of the ex parte 

meeting. (Doc. 467, 472, 474, 481, 496, 519, 532.)   And, by the Department of Justice’s own 

admission, it is evident that the subject of the authenticity of those e-mails was discussed by 

representatives of the Government with Chief Judge Fuller in the absence of Defendant and his 

counsel. EXHIBIT A at 2-3. 
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 6. As of the filing of this motion to recuse, Defendant has not been notified by Chief 

Judge Fuller of the fact that any such ex parte meeting occurred.  Nor has Chief Judge Fuller 

apprised Defendant or his counsel of what transpired in that meeting. 

 7. The only information that Defendant has regarding these events is contained in the July 

8, 2008 Stemler letter. EXHIBIT A.  In other words, Defendant does not know what occurred 

during the Government’s secret investigation leading to its purported conclusion that the e-mails 

were “not authentic and had been forged.” Id. at 2. Defendant does not know if Chief Judge 

Fuller authorized or otherwise acquiesced in the secret Government investigation during which 

jurors were interviewed in apparent violation of Local Rule 47.1 and the Court’s Order 

prohibiting any contact with jurors. (Doc. 255 at 3.) Nor does Defendant know anything about 

the events leading up to the ex parte meeting, what words, information or evidence Chief Judge 

Fuller was exposed to during that meeting, who else was present (other than Chief Judge Fuller), 

what statements were made by Chief Judge Fuller, and what, if any, action Chief Judge Fuller 

took as a consequence of this meeting. 

 8. Other than the Stemler letter (which only states she is not “aware” of any other ex 

parte contacts with Chief Judge Fuller (EXHIBIT A at 3)), Defendant does not know if Chief 

Judge Fuller participated in any other ex parte communications with the Government.  

 9. As set out in Issue II of Defendant’s motion for new trial (Doc. 953 at 47-52) (and 

hereby adopted), ex parte proceedings are forbidden in all but the most extraordinary 

circumstances, and deprive a defendant of his rights under the Fifth and Sixth Amendments. 

Additionally, such ex parte communications are a violation of Canon 3(A)(4) of the Code of 

Conduct for United States Judges. 
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 10.  In order for Defendant to properly present his motion for new trial, it is essential that 

he be able to determine all the material facts concerning this, and any other, ex parte 

communications. As a consequence, Chief Judge Fuller is a material witness in this proceeding, 

and has personal knowledge of evidentiary facts placed in dispute. Therefore, he must disqualify 

himself pursuant to 28 U.S.C. § 455(b)(1) and (b)(5). 

 11.  Additionally, particularly in light of Chief Judge Fuller’s failure to notify Defendant 

or his counsel of the ex parte meeting in April 2007, and the Court’s subsequent decision 

denying Defendant’s renewed motion for new trial based on the e-mails discussed in the ex parte 

meeting, again without any notification to Defendant, as well as his sentencing of Defendant and 

denial of his appeal bond, Chief Judge Fuller must disqualify himself in this proceeding because 

“his impartiality might reasonably be questioned.” 28 U.S.C § 455(a). 

 Argument and Citation of Authorities 

 Chief Judge Fuller should be disqualified in these circumstances for two distinct reasons. 

First, he should be disqualified because he is a fact witness in this proceeding to the evidentiary 

facts placed in dispute and because he has personal knowledge of disputed evidentiary facts.  

Second, Chief Judge Fuller’s disqualification is required under § 455(a) because “his impartiality 

might reasonably be questioned.” 

 A. CHIEF JUDGE FULLER MUST RECUSE HIMSELF FROM 
 CONSIDERATION OF DEFENDANT’S MOTION FOR NEW TRIAL 
 PURSUANT  TO 28 U.S.C. § 455(b)(1) AND (b)(5)(iv) BECAUSE HE HAS 
 “PERSONAL KNOWLEDGE OF DISPUTED EVIDENTIARY FACTS” AND 
 BECAUSE HE IS “LIKELY TO BE A MATERIAL WITNESS” AS TO THIS 
 MOTION. 
 
 A central issue in Defendant’s motion for new trial is his claim in Issue II that his rights 

under the Fifth and Sixth Amendment were violated when Chief Judge Fuller, in an ex parte 

communication, was exposed to information material to the determination of Defendant’s 
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pending motion for new trial based on the jurors’ e-mails (i.e., that the copies of the e-mails were 

purportedly forged). See, e.g., United States v. Barnwell, 477 F.3d 844, 850 (6th Cir. 2007) 

(holding that ex parte conversations concerning possibility of jury tampering violated 

defendant’s constitutionally prescribed rights to due process, effective assistance of counsel and 

trial by an impartial judge and jury).  Because neither Chief Judge Fuller nor the U.S. Attorney’s 

Office in the Middle District advised Defendant or his counsel of this ex parte meeting, 

Defendant was unaware of its occurrence until the July 8, 2008 letter from the Department of 

Justice. EXHIBIT A. The only information that Defendant has regarding the ex parte 

communication is contained in that letter. As a consequence, Defendant does not know what led 

up to the ex parte meeting; who participated in the ex parte meeting; what was said in that 

meeting; what, if any evidence or reports of investigation were furnished in that meeting; what 

occurred as a result of that meeting, and what prejudice Defendant suffered as to either his 

pending renewed motion for new trial, his sentencing or the denial of his appeal bond.1

It follows that the only fair and reliable way to determine this important information is by 

way of an evidentiary hearing at which the participants in that ex parte meeting and any other 

relevant witnesses can be examined. As one of the participants in that meeting, Chief Judge 

Fuller is undeniably a material witness. Moreover, as a result of his ex parte meeting, Chief 

Judge Fuller has personal knowledge of evidentiary facts placed in dispute by Defendant’s 

  

Necessarily, therefore, in order for a determination to be made as to Defendant’s new trial 

motion claim that the ex parte contact which the Department of Justice has admitted occurred in 

this case violated Defendant’s Fifth and Sixth Amendment rights, these issues must be resolved.  

                                                 
    1 Or, for that matter, if other ex parte meetings or communications occurred without 
Defendant’s knowledge. 
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motion for new trial.  That he is such a material fact witness places Chief Judge Fuller squarely 

within the ambit of the mandatory recusal provisions of 28 U.S.C. § 455(b)(1) and (b)(5)(iv).   

 Title 28 U.S.C. § 455(b) provides in relevant part:   

(b) He shall also disqualify himself in the following circumstances: 
 
 (1) Where he has a personal bias or prejudice concerning a party, or 
personal knowledge of disputed evidentiary facts concerning the proceeding; 
 
                                     *                 *             * 
 (5) He or his spouse, or a person within the third degree of relationship to 
either of them, or the spouse of such a person: 
 
       … (iv)  is to the judge’s knowledge likely to be a material witness in  
  the proceeding. 
 

(Emphasis added). See also Code of Judicial Conduct for United States Judges, Canon 

3(C)(1)(d)(iv) (“A judge shall disqualify himself or herself in a proceeding in which the judge’s 

impartiality might reasonably be questioned, including but not limited to instances in which … 

the judge … is to the judge’s knowledge likely to be a material witness to the proceeding.”) 

(emphasis added); Williams v. Marshall, 2008 WL 4787152, *4 (11th Cir. Nov. 4, 2008) 

(holding that the district court did not abuse its discretion by denying a motion to recuse because 

the magistrate judge in question did not become a material witness, noting that a judge must 

recuse under § 455(b)(1) if he has personal knowledge of disputed evidentiary facts concerning 

the proceeding or, “[i]s to the judge’s knowledge likely to be a material witness in the 

proceeding,” under § 455(b)(5)).  

 United States v. Rhynes, 196 F.3d 207 (4th Cir. 1999), is instructive.  The court was faced 

with an appeal based in part on ex parte contacts between the prosecutor and the trial judge 

shortly after the trial.  Two weeks after trial, the prosecutor received notice that a trial witness 

was being accused of violating the court’s sequestration rule. The prosecutor directed his case 
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agent to investigate the allegations. Shortly thereafter, the prosecutor notified the trial judge of 

the allegation and investigation in an ex parte conversation. The trial judge directed the 

prosecutor to notify the defense. The prosecutor notified the defense three days later in a letter 

which detailed the results of the investigation and included copies of the agent’s reports.  

Thereafter, as should occur here, the trial judge “recused himself pursuant to 28 U.S.C.               

§ 455(b)(1) due to his personal knowledge of evidentiary facts placed in dispute by the 

appellants’ motions” and another judge presided over a two-day evidentiary hearing. 196 F.3d at 

215.  

Plain and simple, Chief Judge Fuller is a witness to the ex parte contact that lies at the 

core of one of Defendant’s claims in his motion for new trial.  As such, he has “personal 

knowledge of disputed evidentiary facts concerning the proceeding” and is a “material witness in 

the proceeding.” As a consequence, Chief Judge Fuller must disqualify himself pursuant to         

§ 455(b)(1) and (b)(5)(iv).   

B.  CHIEF JUDGE FULLER MUST ALSO RECUSE HIMSELF UNDER 28 U.S.C. 
 § 455(a) BECAUSE HIS “IMPARTIALITY MIGHT REASONABLY BE 
 QUESTIONED.”  

   
 A second ground requires Chief Judge Fuller’s recusal. Title 28 U.S.C. § 455(a) provides: 

“Any justice, judge, or magistrate judge of the United States shall disqualify himself in any 

proceeding in which his impartiality might reasonably be questioned.”  Under this subsection, 

the test is “whether an objective, disinterested, lay observer fully informed of the facts 

underlying the grounds on which recusal was sought would entertain a significant doubt about 

the judge’s impartiality.”  Parker v. Connors Steel, 855 F.2d 1510, 1524 (11th Cir. 1988)  The 

purpose of this judicial disqualification statute is to foster the appearance of impartiality. 

Liljeberg v. Health Services, 486 U.S. 847, 867 (1988).  
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The underpinnings of § 455(a) are discussed in United States v. Potashnick, 609 F.2d 

1101 (5th Cir. 1980), where the former Fifth Circuit held: 

This overriding concern with appearances, which also pervades the Code of 
Judicial Conduct and the ABA Code of Professional Responsibility, stems 
from the recognized need for an unimpeachable judicial system in which the 
public has unwavering confidence. As this court has noted, “the protection of 
the integrity and dignity of the judicial process from any hint or appearance of 
bias is the palladium of our judicial system.” United States v. Columbia 
Broadcasting System, Inc., 497 F.2d 107, 109 (5th Cir. 1974). Any question of 
a judge’s impartiality threatens the purity of the judicial process and its 
institutions. 
 Because 28 U.S.C. § 455(a) focuses on the appearance of impartiality, as 
opposed to the existence in fact of any bias or prejudice, a judge faced with a 
potential ground for disqualification ought to consider how his participation in 
a given case looks to the average person on the street. Use of the word “might” 
was intended to indicate that disqualification should follow if the reasonable 
man, were he to know all the circumstances, would harbor doubts about the 
judge’s impartiality. 
 

Id. at 1111 (emphasis added; footnote omitted). See also United States v. Earley, 746 F.2d 412, 

416 (8th Cir. 1984) (“An ex parte communication between a trial court and government counsel 

‘[i]n addition to raising questions of due process … involve[s] a breach of legal and judicial 

ethics. Regardless of the propriety of the court’s motives in such a case … the practice should be 

discouraged since it undermines confidence in the impartiality of the court.’” (citation omitted)); 

and Murray v. Scott, 253 F.3d 1308, 1310 (11th Cir. 2001) (“Under section 455, a judge has a 

‘self-enforcing obligation to recuse himself where the proper legal grounds exist. Most 

important, the benefit of the doubt must be resolved in favor of recusal.” (citation omitted)). 

 The circumstances alluded to in Potashnick are present here, and hence, Chief Judge 

Fuller also should recuse himself under § 455(a). Here, Chief Judge Fuller participated in an ex 

parte conversation with representatives of the Government concerning a key factual matter in 

Defendant’s pending renewed motion for new trial.  After participating in that ex parte meeting, 

the Chief Judge did not advise counsel for Defendant of the existence of that meeting, and it is 
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apparent that the Chief Judge had no intent to do so.  In fact, as of this date, he still has never 

disclosed the fact of that meeting or what occurred in it. According to the Department of Justice, 

the Chief Judge was informed, without Defendant’s knowledge, that the e-mails on which 

Defendant’s motion was based were “not authentic.” EXHIBIT A at 3. Nonetheless, several 

months later, without conducting an evidentiary hearing, the Chief Judge denied Defendant’s 

renewed motion for new trial (Doc. 611), noting that there were “odd irregularities in the [e-

mail] documents.” Id. at 4 n.9. Thereafter, Chief Judge Fuller sentenced Defendant to 82 months 

in prison (Doc. 627), and denied Defendant’s motion for appeal bond, immediately remanding 

him to custody. (Doc. 617).   

It is highly doubtful that anything favorable to Defendant Scrushy or his pending motion 

was discussed in that ex parte meeting, and the inference is almost inescapable that the meeting 

impacted Chief Judge Fuller’s later decision-making in the case.  Yet, at the time Defendant had 

no opportunity to challenge or rebut the evidence that the e-mails were forged, or to contest any 

other negative information which was communicated in that secret meeting. It is only because 

the Department of Justice allegedly found a document in the file from which it was preparing its 

reply brief that this meeting even came to light. It is apparent that the Chief Judge intended that 

Defendant and his counsel would never learn that he had participated in an ex parte meeting 

concerning the merits of his renewed motion for new trial. A reasonable man, with knowledge of 

all these facts, would harbor more than doubts about Judge Fuller’s impartiality. Now that 

Defendant has an opportunity to raise the issues that he could not raise before, Chief Judge Fuller 

is in no position to be the arbiter.  
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Conclusion 

 For all of these reasons – the fact that the Chief Judge is a material witness as to the facts 

concerning the ex parte meeting, that the Chief Judge has personal knowledge of contested facts 

as a result of that meeting, and that the Chief Judge’s conduct raises grave questions as to his 

impartiality and the appearance of that impartiality – Chief Judge Fuller must disqualify himself 

under the provisions of § 455 as to all aspects of the proceedings on Defendant’s motion for new 

trial. “[W]hen a judge determines that recusal is appropriate it is not within his discretion to 

recuse by subject matter or only as to certain issues and not others. Rather, recusal must be from 

a whole proceeding, an entire ‘stage of litigation.’” United States v. Feldman, 983 F.2d 144, 145 

(9th Cir. 1992).  Accord Murray, 253 F.3d at 1310-11. 

 

 WHEREFORE, Defendant respectfully prays that this Court enter an Order disqualifying 

itself from all proceedings on Defendant’s motion for new trial, and for such other and further 

relief as this Court may deem just and proper. In the alternative, Defendant submits that this 

Court refer Defendant’s motion to recuse to another judge for hearing. 
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 This 26th day of June, 2008. 

     

       Respectfully submitted, 

 

       /s/Arthur W.Leach     
       Arthur W. Leach 
       5780 Windward Parkway Suite 225 
       Alpharetta, Georgia  30005 
       404-786-6443 
 
        
       James K. Jenkins 
       MALOY JENKINS PARKER 
       Twenty-Fifth Floor 
       75 Fourteenth Street NW 
       Atlanta, Georgia  30309 
       404-875-2700 
 
       Leslie V. Moore 
       MOORE & ASSOCIATES 
       15 Southlake Lane, Suite 260 
       Hoover, Alabama  35244 
       205-403-9116 
 
       Attorneys for Richard M. Scrushy 
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CERTIFICATE OF SERVICE 
 
 

 I hereby certify that on the 26th day of June, 2009, I electronically filed the foregoing 

“Motion to Recuse” with the Clerk of the Court using the CM/ECF system which will send 

notification of such to counsel of record. 

 

        /s/Leslie V. Moore 
        Leslie V. Moore 
        MOORE & ASSOCIATES 
        15 Southlake Lane, Suite 260 
        Hoover, Alabama  35244 
        205-403-9116 
 
        Attorney for Richard M. Scrushy 
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