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Medicaid
PPACA Opponents Eyeing New Challenge
To Law's Maintenance-of-Effort Requirement
By Ralph Lindeman
A new legal challenge to state Medicaid requirements in the health reform law may be in the works, according
to recent BNA interviews with health law experts at conservative think tanks and in academia.

The potential target is a provision known as the maintenance-of-effort (MOE) requirement that bars states
from cutting eligibility standards for Medicaid enrollees. It prohibits states from imposing more restrictive
eligibility standards for any current Medicaid enrollee until at least Jan. 1, 2014, when the new state-based
health insurance exchanges are supposed to be operational.

Opponents of the law are considering using the same legal theory that proved successful in persuading a
majority of the U.S. Supreme Court to strike down the federal government's enforcement scheme for
implementing a major expansion of Medicaid contained in the health reform law.

Maine's Republican Gov. Paul LePage already has announced he considers his state no longer bound by the
MOE requirement and has threatened legal action if the Department of Health and Human Services disagrees.
Other states are watching.

Since the Supreme Court's ruling in June (21 HLR 943, 7/5/12), HHS officials
have taken the position that the court's decision affected only the Medicaid
expansion provision in the Patient Protection and Affordable Care Act and all other
requirements, including the MOE mandate, remain in effect.

Legal experts who support the MOE requirement say the critics' arguments are
overblown, noting that the MOE requirement is limited in time and does not
impose a burden on states of the same magnitude as the Medicaid expansion.

Medicaid Expansion Now Voluntary Among States

In its June 28 decision, the Supreme Court held that HHS could not threaten states with the loss of all their
Medicaid funding if they did not participate in the Medicaid expansion contained in PPACA. The expansion
would extend Medicaid eligibility to all uninsured adults younger than 65 with income up to 133 percent of the
federal poverty level, potentially bringing as many as 16 million new enrollees into the program, if all states
participated.

In an opinion written by Chief Justice John G. Roberts Jr. and joined by six other justices, the court held that
HHS's authority to withhold the entire amount of a state's Medicaid funding—if it did not join the expansion—
was “coercive.”

The court also found that PPACA's expansion of Medicaid was so substantial that it amounted to “a shift in
kind, not merely in degree,” and that states failed to receive adequate notice of the change.

The practical effect of the court's ruling has been to make the Medicaid expansion voluntary on the part of the
states. Already, at least five state governors have announced they do not plan to join in the expansion. HHS
has set no deadline for states to decide and, for now, most state officials are reviewing their options.

‘Two Cases Needed to Make a Doctrine.’

Conservative opponents of PPACA—some of whom were involved in formulating the winning arguments
against the Medicaid expansion—are considering using the same legal theory to challenge the law's MOE
requirement.
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“The maintenance-of-effort requirement
may run afoul of the clear notice rule that

the [Supreme Court] established.”
—James F. Blumstein, Vanderbilt

University Law School

“I think it's the next case,” said James F. Blumstein, a health law expert at Vanderbilt University Law School,
referring to the potential MOE challenge. “It takes two cases to make a doctrine.”

Blumstein filed an amicus brief in support of the challenge
to the Medicaid expansion brought by 26 states in NFIB v.
Sebelius (U.S., No. 11-393, 6/28/12). Blumstein's amicus
brief, which was cited by Roberts in the majority opinion,
argued that the Medicaid expansion was an abuse of
Congress's spending power.

In particular, Blumstein maintained that the expansion
was tantamount to an illegal modification to the terms of a contract—a change that was not foreseeable by
the states when they initially agreed to take part in the federal-state Medicaid program, which provides health
care for the poor.

In his opinion, Roberts agreed, saying, “The legitimacy of Congress's exercise of the spending power thus
rests on whether the state voluntarily and knowingly accepts the terms of the contract.”

Roberts added, “A state could hardly anticipate that Congress's reservation of the right to ‘alter or amend’ the
Medicaid program included the power to transform it so dramatically.”

The Roberts opinion concluded that the major change in Medicaid brought about through the expansion was
not foreseeable by the states, and HHS could not “coerce” states to participate by using the threat of
withholding their existing federal Medicaid funding.

MOE Requirement Vulnerable to Challenge?

Blumstein told BNA that PPACA's Medicaid MOE requirement suffers from the same lack of foreseeability. “The
maintenance-of-effort requirement may run afoul of the clear notice rule that the court established,” he said.

The MOE requirement in PPACA provides that a state shall not have in effect eligibility standards,
methodologies, or procedures under its Medicaid program “that are more restrictive than the eligibility
standards, methodologies, or procedures” in effect when PPACA was signed into law in March 2010.

The MOE requirement is intended to ensure that states facing budget shortfalls do not slash Medicaid coverage
in advance of the expansion set to begin in 2014.

The law further requires states to comply with the MOE requirement as a condition for receiving any federal
matching funds under the Medicaid program. In other words, if a state does not comply with the MOE
requirement, HHS can withhold the state's existing federal Medicaid funds.

HHS Enforcement Scheme at Issue

Critics of the provision point out that this same enforcement scheme was struck down by the Supreme Court
in NFIB v. Sebelius. “The amount of money HHS is threatening to withhold if the states don't maintain the
effort is the same amount HHS threatened to withhold if states did not expand their Medicaid programs,”
Michael Cannon, director of health policy studies at the Cato Institute, a libertarian public policy research
group, told BNA.

Section 2001(b) of PPACA further provides that the MOE requirement remains in effect until the state has a
“fully operational” health insurance exchange.

States are required to establish exchanges by Jan. 1, 2014, under Section 1311 of PPACA. If a state declines
to establish an exchange or is not prepared to begin operation of an exchange by the deadline, Section 1321
of PPACA provides that the federal government will establish and operate a “federally-facilitated exchange” in
the state.

Opponents See Elements of Challenge

Critics argue that these three elements—the MOE requirement, the threat that states could lose all their
federal Medicaid funds if they do not comply, and the need for states to establish a health insurance exchange
in order to be relieved of the MOE mandate—constitute the same kind of “coercion” and “unforeseeable”
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States raised MOE in the lawsuit and many
other aspects of the Medicaid amendments,

“but the only amendment that the court
said was transformative enough to be

considered a new program was the
eligibility expansion.”

—Sara Rosenbaum, GWU School
of Public Health and Health

Services

program changes that the Supreme Court found to be problematic in NFIB v. Sebelius. “There's a possible
legal challenge available,” Cannon said. “You've got a couple of prongs of the test that Chief Justice Roberts
established” in NFIB v. Sebelius.

Blumstein agreed, saying, “Where the requirements are so new, so major and unforeseeable, they violate the
clear notice rule.”

Echoing Blumstein, Jonathan H. Adler, a constitutional law professor at Case Western Reserve University
School of Law, told BNA, “What the Supreme Court said Congress can't do is condition receipt of a state's
existing Medicaid funding on a new program—which here is creation of an exchange.”

Adler, who directs the law school's Center for Business Law and Regulation, conceded the argument “is not a
slam dunk.” But he added, “We think there are real problems in how the government intends to enforce this
[MOE] requirement.”

Other Experts Take Opposing View

Other legal experts, who support PPACA, disagree. “States raised maintenance of effort in their suit and many
other aspects of the Medicaid amendments,” noted Sara Rosenbaum, a law professor and Medicaid policy
expert at The George Washington University School of Public Health and Health Services. “But the only
amendment that the court said was transformative enough to be considered a new program was the eligibility
expansion.”

The states, in their brief, noted that the MOE requirement “locks States into their current eligibility and
coverage rates,” eliminating their discretion to adjust Medicaid rates. They also complained about a lack of
notice and the fact that the requirement penalizes states that voluntarily raised Medicaid coverage rates. But
it was the Medicaid expansion that was the principal target of the states' attack in NFIB v. Sebelius.

Rosenbaum added, “I don't think the maintenance-of-effort provisions can in any way be seen as a new
program, whether standing alone or linked to some other event.”

Agreeing with Rosenbaum, Timothy Jost, a health law
expert at Washington and Lee University School of Law,
Lexington, Va., told BNA, “The Supreme Court did not
address it, and, as far as anyone knows, the
maintenance-of-effort provision is constitutional.”

He added, “A state is not being coerced as long as the
federal exchange is available as a backup.”

Separate Debate on Federal Exchange

It turns out, however, that the federal exchange is
subject to a separate legal debate. And how that debate is resolved—most likely through a separate legal
challenge—could have a real-world impact on states and the MOE requirement, experts say.

The debate concerns whether PPACA permits the federal government to provide subsidies, known as
“premium assistance tax credits,” to people wishing to purchase health coverage on the federal exchange.

Cannon, with the Cato Institute, appeared at an Aug. 2 hearing of the House Oversight Committee, arguing
that PPACA does not provide for tax credits on the federal exchange (21 HLR 1168, 8/9/12). He noted that
although PPACA explicitly provides for tax credits on exchanges “established by a state under Section 1311,”
there is no parallel language authorizing tax credits on exchanges established by the federal government
under Section 1321 of PPACA.

Cannon maintained that Congress intentionally omitted the availability of tax credits on the federal exchange
to encourage states to establish their own exchanges where tax credits clearly are available under PPACA.

Jost, who appeared at the House Oversight Committee hearing as a witness opposing Cannon's view, argued
that PPACA—when read in its entirety—contains a technical corrections section (Section 1563(b)) that defines
a federal exchange as one “established under Section 1311” of PPACA.

http://0-healthlawrc.bna.com.gavel.law.uga.edu/hlrc/display/link_res.adp?fedfid=27703845&fname=a0d3x8e1j9&vname=hlrnotallissues
http://0-healthlawrc.bna.com.gavel.law.uga.edu/hlrc/display/link_res.adp?fedfid=27703845&fname=pl_111_148_1321&vname=hlrnotallissues


8/28/12 1:40 PMHealth Law Resource Center

Page 4 of 5http://0-healthlawrc.bna.com.gavel.law.uga.edu/hlrc/4237/doc_display…fid=27703845&vname=hlrnotallissues&jd=a0d4f5d6r6&split=0#a0d4f5d6r6

According to Jost, the definition at Section 1563(b) regarding the federal exchange refers back to and
incorporates the definition at Section 1311 on state exchanges—with the definition operating much like a set
of Russian nesting dolls. Therefore, tax credits also are authorized on the federal exchange, not just the state
exchanges, Jost said.

Without engaging the argument directly, the Internal Revenue Service issued a final rule in May allowing tax
credits on the federal exchange (77 Fed. Reg. 30,377, May 23, 2012).

Federal Exchange Debate Impacts MOE Requirement

How does the debate about tax credits relate to the MOE issue? PPACA says that a state must adhere to the
MOE requirement until HHS “determines that an exchange established by the state under Section 1311 of the
Patient Protection and Affordable Care Act is fully operational” (Section 2001(b)) (italics added).

Referring back to the tax credit argument, Cannon maintains that the PPACA language—“established by the
state under Section 1311”—does not include the federal exchange.

If Cannon's argument wins the day, Jost warned, a federal exchange would not be one “established by the
state under section 1311.” As a result, Jost said, states that do not establish their own exchanges would not
have a way to get out from under the MOE requirement.

As Jost put it in his congressional testimony, “If Mr. Cannon's interpretation of [PPACA] is correct, states that
decide not to establish a state exchange will be barred indefinitely from changing their Medicaid eligibility
requirements.”

Cannon, for his part, said Congress wrote the MOE requirement—with language mirroring the tax credit
provision—to encourage states to establish their own exchanges. “It bolsters our argument,” he said. “There's
no reason to think that's not what Congress intended.”

As for whether states could be stuck with the MOE requirement if they did not create their own exchange,
Cannon said the Supreme Court's Medicaid ruling in NFIB v. Sebelius provides some reason for doubt.

“The Supreme Court said Congress can't condition existing Medicaid funding on states joining a new program,”
Cannon explained. “Here, the statute is saying you can't get out of the MOE requirement unless you establish
an exchange, which is clearly a new program. So the court may throw that out too.”

Maine Controversy May Trigger Court Challenge

Recent events in Maine appear to have the potential to transform the theoretical arguments about the MOE
requirement into a full-blown legal challenge.

On Aug. 1, the Maine Department of Health and Human Services—with the support of LePage, the state's
governor, and Maine Attorney General William Schneider (R)—filed a request with the Centers for Medicare &
Medicaid Services to amend its state plan to implement Medicaid coverage reductions approved by the Maine
Legislature in June.

The cuts would eliminate coverage for 19- and 20-year-old enrollees and reduce the income limit for
nonpregnant, nondisabled adults from 133 percent of the FPL to 100 percent of the FPL. In other words, Maine
residents in those categories now can obtain coverage if they have income up to 133 percent of the FPL, but
the cuts would mean coverage would be available only for those with income up to 100 percent of the FPL.

Before the Supreme Court's decision on the Medicaid expansion, Maine would have had to file a more formal
request with CMS for a waiver of its state plan requirements, typically a more involved and uncertain process.

But following the court's decision, the Maine DHHS decided it had more flexibility to simply submit a state plan
amendment to CMS, Adrienne Bennett, a spokeswoman for LePage, told BNA.

In announcing the state plan amendment request, Schneider said, “Both as part of the mandatory Medicaid
expansion struck down by the Supreme Court and as a unilateral, retroactive condition, the maintenance of
effort provision fails and cannot be enforced against Maine.”

He added, “The state plan amendment submitted today seeks only to make responsible adjustments in
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Maine's Medicaid program that are completely within the state's authority.”

CMS has 90 days to respond to Maine's state plan amendment request.

Asked what Maine would do if its request is denied, Bennett said, “We will move forward with appropriate legal
redress if necessary.”

Other States Are Watching

Officials in other states are watching the events in Maine and some appear to be contemplating similar moves
to assert more state control over Medicaid requirements.

In July, Dennis G. Smith, secretary of the Wisconsin Department of Health Services, said the Medicaid MOE
requirement was “subject to question” in light of the Supreme Court's decision.

The same legal reasoning used by the court would give the states more flexibility to resist the MOE
requirement and introduce cost-cutting measures to their Medicaid programs, Smith said, speaking at a
conference, “Medicaid's Next Frontier,” sponsored by the health care policy journal Health Affairs.
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