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R E L I G I O U S  F R E E D O M

Does the Religious Land Use and Institutionalized Persons Act Allow a Prison to 
Prohibit an Inmate from Growing a Beard in Accordance with His Religious Beliefs? 

CASE AT A GLANCE 
The Religious Land Use and Institutionalized Persons Act, “RLUIPA,” prohibits prisons and local 
governments from imposing a substantial burden on the religious exercise of persons living in an 
institution, including a prison. This limitation exists even if the burden results from a rule of general 
applicability, unless the government can show that the burden is the least restrictive means of furthering a 
compelling governmental interest. In this case, a Department of Corrections rule prohibits an inmate from 
growing a beard in accordance with his religious beliefs. The prisoner claims such a limitation violates 
RLUIPA.
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INTRODUCTION
The Arkansas Department of Corrections has a rule that prohibits 
inmates from wearing beards of any length, except that an 
inmate may be permitted to grow a beard for medical reasons. 
Gregory Holt, also known as Abdul Maalik Muhammad, a Muslim, 
requested permission to grow a half-inch beard in accordance 
with his religious beliefs. Prison authorities declined the request 
and refused to allow him to grow a beard of any length. Holt sued, 
arguing that the rule violated RLUIPA.

ISSUE
Does a prison rule that prohibits an inmate from growing a beard in 
accordance with his religious beliefs violate the Religious Land Use 
and Institutionalized Persons Act?

FACTS
The Arkansas Department of Corrections has a policy that prohibits 
inmates from wearing beards. This policy is designed “to provide for 
the health and hygiene of incarcerated offenders, and to maintain 
a standard appearance throughout the period of incarceration, 
minimizing opportunities for disguise and for transport of 
contraband and weapons.” When an inmate fails to comply with 
the policy, he is subject to disciplinary action. The policy has an 
important exception: inmates with dermatological conditions may 
be allowed quarter-inch beards. 

Gregory Holt is an inmate of the Arkansas Department of 
Corrections. He is also a devout Muslim. As part of his religious 
beliefs, Holt wanted to grow a beard. (Holt’s religious belief included 

growing a long beard. The prison has not challenged the sincerity of 
Holt’s belief.)

Holt sought permission to grow a beard through the prison 
grievance process. In particular, he asked permission to grow a  
half-inch beard. (He based this request on a 2004 federal court 
case from California, Mayweathers v. Terhune, 328 F. Supp. 2d 
1086, which held that California officials had to allow Muslim 
prisoners to grow half-inch beards. Holt saw his request as a 
“compromise” between the long beard compelled by his religious 
beliefs and the quarter-inch beard allowed by the prison for medical 
reasons.) Authorities declined his request, and he exhausted his 
administrative appeals. 

Holt sued in federal court, arguing that the beard policy violated 
RLUIPA. Holt sought a preliminary injunction and temporary 
restraining order. The district court rejected Holt’s claim and 
dismissed the case, but stayed its order and let stand an earlier 
preliminary injunction against the policy pending appeal. The 
United Prisons Appeals Court for the Eighth Circuit affirmed the 
dismissal, but ruled that its judgment did not count as a strike 
for the purpose of the federal law that bars further complaints 
by prisoners who have had three cases dismissed as frivolous or 
malicious or for failure to state a claim. The Eighth Circuit did not 
stay its order.

Holt appealed to the Supreme Court. The Court granted an 
injunction allowing Holt to keep his half-inch beard pending 
disposition of his petition for certiorari. The Court then granted 
certiorari.
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CASE ANALYSIS
RLUIPA prohibits any prison or local government from imposing a 
“substantial burden on the religious exercise of a person residing 
in or confined to an institution … even if the burden results from 
a rule of general applicability,” unless the government can show 
that the imposition of the burden “is in furtherance of a compelling 
governmental interest” and “is the least restrictive means of 
furthering that compelling government interest.” This test, called 
strict scrutiny, is exceedingly demanding and means that nearly all 
challenged government action will fail.

Congress modeled RLUIPA on the Religious Freedom Restoration 
Act, RFRA, which also applies strict scrutiny to government laws and 
policies that substantially burden religious beliefs, and coordinated 
the two. But even though the plain language of RLUIPA sounds in 
strict scrutiny, the legislative history suggests that courts should 
apply the strict scrutiny test “with due deference to the experience 
and expertise of prison and jail administrators.”

Holt argues first that the prison substantially burdened his exercise 
of religion. (The prison does not contest this. Instead, Holt presents 
this argument to rebut the magistrate’s recommendations that 
the prison did not substantially burden Holt’s exercise of religion, 
because he was allowed to practice other aspects of his religion.) 
Holt says that a burden on one aspect of his religious practice 
is sufficient to show that the prison substantially burdened his 
exercise of religion, even if the prison allowed him to practice other 
aspects of his religion. He says that there is no relevant case law to 
support the contrary position.

Next, Holt argues that the prison has not shown that its beard policy 
is the least restrictive means to achieve a compelling government 
interest. As to the prison’s interest in preventing prisoners from 
hiding contraband, Holt says that the prison has not shown that 
this is a particular problem with bearded prisoners, prisoners 
can hide contraband in other places, and prison authorities could 
easily search a beard for contraband. As to the prison’s interest in 
preventing a prisoner from changing his appearance (to facilitate 
escape, for example), Holt claims that prison authorities could easily 
take a picture of prisoners both with and without a beard, and that 
in any event the prison failed to show why this concern does not 
extend to prisoners who have beards for medical reasons. As to the 
prison’s interest in monitoring compliance with a half-inch beard 
limitation for 15,000 prisoners, Holt contends that not all prisoners 
will want to grow a half-inch beard, a half-inch is no harder to 
measure than a quarter inch, and the prison already permits 
beards for medical reasons. (Holt has been allowed to wear a beard 
throughout this litigation, apparently without any of the problems 
identified by the prison.) More generally, Holt points to the 44 other 
state and federal prison systems that allow a half-inch beard. He 
says that the prison failed to explain why those jurisdictions would 
allow beards but Arkansas would not, even though their interests 
are the same. 

Holt argues that the lower courts wrongly deferred to prison 
officials in upholding the policy. He says that the legislative history 
mentioned “due deference to the experience and expertise of 
prison and jail administrators.” But he claims that the legislative 

history cannot override RLUIPA’s plain statutory text, which sets the 
standard at strict scrutiny. Moreover, Holt contends that the prison 
officials’ testimony did not contain the indicia of reliability, and that 
in other contexts it would have been inadmissible.

Finally, Holt argues that the courts below applied a rational basis 
standard, not the strict scrutiny standard mandated by RLUIPA, and 
that the lower courts wrongly shifted the burden of proof from the 
prison to him. In particular, Holt says that the courts below applied 
the lower standard from Turner v. Safley, 482 U.S. 78 (1987), a 
constitutional free exercise case. But Holt says that RLUIPA was 
designed to provide a higher statutory standard as an alternative 
to the lower constitutional one. Holt argues that under his RLUIPA 
claim, the burden rests with the prison to show that its policy is the 
least restrictive way to achieve a compelling governmental interest.

The government weighed in as amicus on Holt’s side. It argues first 
that RLUIPA requires the prison to establish that its policy is the 
least restrictive means of furthering a compelling governmental 
interest. The government says that a prison cannot meet this burden 
by simply asserting that its policy advances prison security; instead, 
the prison has to be more specific. The government contends that 
RLUIPA allows some room for judicial deference to the government 
in making this showing, but that deference is not due when the 
prison justifies a policy based on exaggerated claims or speculation. 

In particular, the government claims that RLUIPA does not require 
the prison to reject every conceivable alternative way that it might 
advance its interests. Instead, RLUIPA requires the prison to 
show why a less restrictive alternative that was identified in the 
administrative grievance process would not sufficiently advance its 
interests in this particular case. Here, the government says that the 
prison had to show why the practices in other prisons, which allow 
beards, would not adequately serve its compelling interests, and why 
the prison could not extend its secular exception to the beard policy 
and still meet its compelling government interests.

Next, the government largely echoes Holt’s arguments that the lower 
courts applied the wrong standard, and that the prison cannot meet 
its burden in defending the policy under the correct, strict scrutiny 
standard. 

The prison argues first that the courts should grant “substantial 
deference” to prison officials in reviewing prison rules. The 
prison says that prison officials, not judges, are best equipped to 
understand the unique security concerns within a prison and to 
design appropriate prison policies. It claims that RLUIPA reflects 
these principles, even in the context of its strict scrutiny standard. 
According to the prison, this means that courts “should not insist on 
data, studies, or concrete examples” in evaluating prison policies; 
that courts should appreciate that running a prison involves complex 
and competing priorities and that prison officials are best qualified 
to balance these; that courts should permit prison officials to design 
policies to suit their particular institutional needs (and not judge 
those policies with reference to the practices at other institutions); 
and that courts should not impose administrative obligations not 
compelled by RLUIPA that would require prison officials to consider 
and reject possible alternatives to its policy (to show that its policy 
was, indeed, the least restrictive).
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Next, the prison argues that its no-beard policy advances its 
compelling interests in safety and security. In particular, the prison 
says that the policy prevents inmates from concealing contraband 
in their beards and facilitates rapid identification of an inmate who 
might have shaved his beard to escape, gain access to a restricted 
area, or harm others. The prison says that its medical exception 
does not take away from its reasons for disallowing other prisoners 
from growing a beard, and that in any event there are differences 
between a quarter-inch beard (permitted under the exception) and a 
half-inch beard (requested by Holt) that go to an inmate’s ability to 
conceal contraband and identity.

Third, the prison argues that its policy is the least restrictive 
means of advancing its compelling interests. The prison says that 
an inmate can conceal certain contraband (such as bits of razor, or 
a SIM card) in a half-inch beard, and that a half-inch beard would 
still “allow opportunities for disguise, trickery, and confusion.” 
The prison contends that officials would face substantial burdens 
in measuring half-inch beards. It claims that other jurisdictions’ 
rules are not dispositive, because other jurisdictions may have 
calculated their costs and benefits differently; and moreover, those 
rules are also not particularly helpful, because there is no evidence 
that those jurisdictions have had positive experiences with their 
policies. Finally, the prison claims that allowing an exception 
for religion would raise all the same problems that the policy is 
designed to prevent. And it says that the fact that an inmate has not 
yet concealed contraband in his beard or tried to escape “says little 
about the probability of such things in the future.”

SIGNIFICANCE
This case gives the Court its first shot at interpreting RLUIPA and 
establishing a standard under RLUIPA for claims like Holt’s. While 
RLUIPA plainly requires a strict scrutiny standard, the real issue 
in the case is the level of deference, if any, that courts should give 
prison authorities when applying strict scrutiny. A secondary issue 
is how to measure that deference.

These are strange questions to ask, because judicial deference 
is ordinarily a concept at odds with strict scrutiny. And the strict 
scrutiny standard is a strange standard to apply (in its most rigorous 
form), because courts historically have been extremely deferential 
to prison authorities in establishing the rules and policies within a 
prison. The RLUIPA drafters seem to have recognized the tension 
between the strict scrutiny standard in RLUIPA and the historical 
deference that the courts grant to prison authorities (and the 
reasons for that deference). Thus, the legislative history suggests 
that the drafters intended the courts to grant some deference even 
within the strict scrutiny standard. In other words, the RLUIPA 
drafters seem to have wanted it both ways.

This isn’t helpful to the Court, which needs to work out whether 
to grant any deference and, if so, how much. The question pits 
the plain language of RLUIPA (strict scrutiny) against RLUIPA’s 
legislative history and the constitutional and policy reasons for 
judicial deference to prison authorities. In other words, if the 
Court goes only with the plain language of RLUIPA, it should apply 
its traditional, nondeferential strict scrutiny standard, and almost 
surely rule for Holt. If, on the other hand, it considers the legislative 
history and constitutional and policy reasons for judicial deference, 

it could grant some deference to the prison authorities. If so, the 
question becomes how much deference, and, depending on the 
answer, the Court could rule either way.

The parties take the two polar positions on these questions, while 
the government articulates something more like a middle ground. 
Look for the Court to test the logical extent of the parties’ positions, 
recognizing the unique safety and security concerns in a prison, but 
also recognizing the plain language of RLUIPA.

One last note: Whatever the Court holds in this case, Congress 
can overturn it. The case tests a statutory provision, RLUIPA, not a 
constitutional one, and Congress can always go back and rewrite a 
statute to undo a Court opinion. 

Steven D. Schwinn is an associate professor of law at The John 
Marshall Law School in Chicago, Illinois, and coeditor of the 
Constitutional Law Prof Blog. He specializes in constitutional law 
and human rights. He can be reached at sschwinn@jmls.edu or 
312.386.2865.
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