
The Financial Crimes Enforcement Network (FinCEN) 
P.O. Box 39 
Vienna, VA 22183 

25 January 2016 

Dear Sir/ Madam, 

Subject: RIN: 1506-AB27 Proposed Prohibition Against FBME Ltd. Pursuant To The Fifth Special 
Measure 

I welcome the opportunity to comment on FinCEN's proposed rule barring FBME Ltd. ("FBME" 
or the "Bank") from accessing the U.S. financial system pursuant to the fifth special measure of Section 
311. Representative of my academic expertise in this area is my authorship of many well regarded legal 
treatises for Lexis, Wolters Kluwer, and National Underwriter (an ALM company), including most 
relevant Lexis' Money Laundering, Asset Forfeiture and Recovery and Compliance, as well as over 20 
years of course lecturing on the topic of anti money laundering. 

This comment will address allegations and statements contained in FinCEN's Notice of Proposed 
Rulemaking (the "Proposed Rule"), dated November 27,2015, incorporating the Notice of Finding 
("NOF"), dated July 15,2014, as viewed alongside the public record of related litigation (FBME Bank 
LTD v. Lew, Case No. 15-cv-01270 (D.D.C. 2015)). 

My comments herein are in my capacity as a private individual only and do not represent in any 
way an official statement of Texas A&M University or its system. My comments herein reflect my views 
as a disinterested academician and commentator who wishes simply to see FinCEN proceed consistent 
with due process, fundamental fairness, and the rule of law in handling banks such as FBME. I remain 
concerned that FinCEN in this instance is violating those core precepts. 

In stating my concerns, I want to recognize at the outset that the Uniting and Strengthening 
America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of2001 (the 
USA PATRIOT Act) is an essential tool for combatting terrorism nationwide, particularly in our current 
fraught times. Specifically, Section 311 of the USA Patriot Act, which grants the Director ofFinCEN the 
authority, upon finding that reasonable grounds exist for concluding that a foreign financial institution is 
of "primary money laundering concern," to require the institution to take certain "special measures", has 
enormous potential to stem the flow of money to potential terrorist organizations. 

Precisely because of its powerful, positive potential, I consider it imperative that Section 311 be 
employed consistent with its specific purposes, premises, and provisions. Otherwise, ifFinCEN wanders 
too far with it or disregards specific aspects, Section 311 stands to be discredited and discounted, 
particularly by foreign governments and financial participants that are indispensable to proper 
implementation of it. Needless to say, FinCEN's authority under Section 311 should not be wielded 
lightly or cavalierly. 
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I am therefore dismayed to observe that FinCEN appears to be violating the Administrative 
Procedures Act (APA), not to mention due process, pmticularly in the following three ways: a) by 
withholding ce1tain unclassified, non-privileged information; (b) by failing to make a conscientious effmt 
(whether through summaries, affording limited access to an attorney with clem·ance, or affording a 
hearing before a neutral decision-maker) to accommodate concerns surrounding classified information 
that may be central to FinCEN's analysis; and c) by failing to identify and evaluate appropriate 
altematives. I look forward to this opportunity for FinCEN to right its previous wrongs, and urge the 
agency to examine the relevant evidence, submissions, and law with fresh and careful eyes before 
reaching a conclusion. 

My response focuses on the following two thematic areas: 

1. Complying with the AP A is essential to agency proceedings, particulm·ly when the allegations made 
and the rulemaking proposed are severe; and 

2. The severity of the sanctions FinCEN proposes to impose, along with its repeated reluctance to 

provide unclassified information, reveals a difference in its treatment of FBME versus other larger 
banks accused of far worse wrongdoing. 

1. Complying with the AP A is essential to agency proceedings, particularly when the allegations 
made and the rulemaking proposed are severe. 

In July of 2014, FinCEN made grave allegations against FBME, including that the Bank enabled 
customer involvement in tenorist financing, transnational organized crime, and sanctions evasion, further 
claiming that FBME displayed a "willingness to service the global criminal element." As weighty as 
those allegations were, the specific warrant for them claimed by FinCEN was conspicuously light and 
sorely lacking. 

A year later, when the final rule deemed FBME a "primary money-laundering concern" under the 

Patriot Act, FBME sued, calling the rule a "death sentence" for the bank. The final rule is often referred to 
as such, because the detennination removes FEME's ability to maintain U.S. correspondent bank 
accounts which are necessary to conduct USD transactions. Equally damaging, the deteimination 

strongly suggests to other regulators that they must evaluate their involvement with FBME in light of 
FinCEN's determination, as the Central Bank of Cyprus has already done on grounds that appear spurious. 

Given how serious these allegations are and the severity of the Final Rule, compliance with the 
AP A, already a cherished hallmark of the American judiciary system, is that much more essential. 
Instead, we have witnessed the opposite. 

This past August, the U.S. District Cmut granted FBME a preliminary injunction- a day before 
FinCEN's final rule was scheduled to take effect- on the grounds that FinCEN failed to satisfy two key 
requirements under the Administrative Procedure Act. On November 6, 2015, after the District Court 
granted FinCEN the voluntary remand it requested, FinCEN agreed, in a filing to the Comt, to disclose 
'four' items of substantial evidence that it relied upon in its allegations. However, FinCEN did not agree 
to disclose the other evidence, which naturally leads to more questions surrounding the evidence it refuses 
to disclose. 

FinCEN' s staunch opposition to revealing the evidence it relied upon seems reminiscent of the 
lawless and oppressive Star Chamber that Americm1 law has consistently recoiled from and denounced. 
Even assuming that FinCEN's stance might compmt with the Administrative Procedure Act, I do not see 
how it could possibly satisfy due process under the U.S. Constitution, which I understand to be a 

component of Section 311 itself, as Congress indicated it would be in the legislative history. Nor does it 
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meet the standard offaimess and justice one would nonnally expect a civilized nation to afford a 

company before putting it out of business. 

I think it is fairly incumbent upon FinCEN to disclose to FEME, as best it can, all of the evidence 

it relied upon in proposing a mle that effectively cuts off the Bank fi·om the U.S. financial system. By all 

indications, however, FinCEN is falling short on this key obligation. Among other things, the FEME 
case leaves me and others wondering whether FinCEN' s latitude to treat cettain evidence as classified is 

effectively unchecked, and whether FinCEN is misusing that latitude to insulate itself against scmtiny 
rather than to protect U.S. national security, properly defined. 

I also question why FinCEN would be relying on supposed "evidence," including h1ternet 
postings, that has not been tested, is inherently unreliable, and would be inadmissible as hearsay in a U.S. 

comt. By making a foreign bank defend against evidence that ranges from flimsy to undisclosed, FinCEN 

is sending everyone the message that it does not have a solid basis for its allegations-meaning a basis 
that can withstand scrutiny and pushback. 

Of course, due process is meant to ensure opportunity for scrutiny and pushback. After all, the 
constitutional concept of due process is intended, in part, to prevent the arbitrary uses of governmental 

power wielded by the Star Chamber. 

Some respondents will necessarily remark that a regulatory action, such as the one here, does not 

require the heightened protections that the doctrine of due process and the mles of evidence demands of 

criminal investigations. "The govemment giveth the license to carry on commerce, and the government 

taketh away that license." But without a defendant able to scrutinize and thus respond to the evidence 
relied upon by the regulator, as FinCEN is proposing to do in this case, FinCEN's action appears pre
disposed, and potentially arbitrarily made. 

I hope that FinCEN will now proceed mindful of both Judge Cooper's past instruction and also 
the further judicial review that may lie ahead. Judge Cooper wrote: 

"Although FinCEN does not directly confess error, it recognizes that the Comt has identified serious 

"procedural concerns" with the Final Rule and it agrees that the "record ... needs to be 
supplemented." These concems include both potential inadequacies in the notice-and-comment 
process as well as FinCEN's seeming failure to consider significant, obvious, and viable alternatives 
to the sanction it imposed. Moreover, FinCEN does not challenge the preliminary injunction, nor does 
it wish to continue to defend its previous mlemaking. FinCEN has thus acknowledged substantial and 
legitimate concerns with the promulgation of its Final Rule." 

2. The severity of the sanctions FinCEN proposed to impose, along with its repeated reluctance to 
provide unclassified information, reveals a difference in its treatment of FBME versus other 
larger banks accused of far worse wrongdoing. 

As demonstrated by the BNP case discussed below, the U.S. govemment picks and chooses when 

to impose special measures Ullder Section 311 and the choice is by no means consistent. Coupled with 
FinCEN's repeated refusal to provide unclassified information in the FEME cases, the inconsistent 
application of Section 311 should raise red flags given the severity of sanctions. 

For example, the U.S. government has not imposed Section 311 sanctions against several large, 
well-known banks accused of far worse conduct than FEME. ill 2014, BNP Paribas S.A. (BNPP), a 
global financial institution headquartered in Paris, pleaded guilty to funding genocidal regimes in Sudan 
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and other sanctioned governments including Iran and Cuba, and was given a sentence of five years' 

probation, approximately $10 billion in fines, and a one-year suspension from dollar clearing on some 

activities. Despite BNPP's significantly more serious wrongdoings, the only repercussion it faced was the 

regulatory equivalent of a slap on the wrist: the fine merely led to BNPP not increasing its 2014 dividend 

payment. No BNPP employees were indicted or even paid a fine, the bonuses of the chief executives with 

knowledge at the time of the wrong doing were not clawed back, and BNPP is currently operating in the 

United States. 

Further inquiry indicates numerous similar situations where banks were allegedly involved in 

criminal activity, obtained a non-prosecution agreement to motivate a change in corporate and employee 

behavior, and were permitted to continue operating without fmther sanction from FinCEN. That is vastly 

different from the way FBME, a much smaller bank is being treated as it now faces the most severe 

sanction of all. This, despite the fact that the allegations against FBME seem far less damning relative to 

other banks, and FEME has stated in its public filings that it has consistently cooperated and attempted to 

engage constructively with FinCEN to address FinCEN's concerns. 

Based on the public record, it appears to be gross and m1fair dispaTity in treatment. To be sure, 

FinCEN may know more about whether and why FBME is being treated differently, and whether and 

how the variance in treatment is justified. Neve1theless, ilie FBME case undoubtedly is concerning given 

the severity of the sanction FinCEN seeks to impose, on the one hand, and its consistent refusal to grant 

FBME appropriate oppmtunity to review the evidence and pmticulars that might wm·rm1t such severity. If 

nothing else, FinCEN should acknowledge the stark disparity and spell out any justification it perceives 

for it. 

Thank you for your due consideration of this comment. 

Sincerely, 

Professor William H. By1 
Texas A&M University School of Law 
Author, Lexis' Money Laundering, Asset Fmfeiture and Recovery, and Compliance 

williambyrnes@law.tamu.edu 
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