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PRELIMINARY STATEMENT 

 This Petition for Rehearing En Banc is brought before the Court pursuant to Rules 

35 and 40 of the Federal Rules of Appellate Procedure.  It is based on the panel’s split 

decision dated January 29, 2010. 

A medical school board member conceived of a plan to obtain a kickback from a 

developer in exchange for steering to the developer the sale of a school property.  He 

enlisted Defendant to find a developer who could deal with zoning issues and pay 

market price, but also give the board member a kickback.  Defendant found a suitable 

developer, but instead of the board member receiving a kickback from the developer 

the Defendant agreed to secretly give the board member half of his finder’s fee.  Despite 

the board member’s efforts to deter them, two other developers made offers, but the 

board selected the favored developer.  The District Judge held that there was no loss or, 

alternatively, that the loss was the difference between the highest offer made to the 

board and the offer accepted from the favored developer.  The panel majority reversed, 

finding the loss figure was too low, that because the sale process was corrupted the 

Judge should have used the value of the finder’s fee.  The panel majority opinion raises 

several questions of exceptional importance. 

First, the decision conflicts with Circuit law that the Appellate Court must defer 

to the factual findings of the Trial Judge.  The panel majority established a precedent for 

de novo review, dissecting and disagreeing with instead of deferring to the District 

Court’s findings. 



Second, the panel majority employs an incorrect standard of harmless error 

review, ignoring Supreme Court precedent that a sentencing error is harmless unless 

the appellant can show that the Judge would not have sentenced the defendant the 

same absent the error. Williams v. United States, 503 U.S. 193 (1992).  In doing so, the 

panel’s decision also conflicts with a line of authority in this Court typified by United 

States v. Anderson, 517 F.3d 953 (7th Cir. 2008), United States v. Edwards, 581 F.3d 604 (7th 

Cir. 2009), and United States v. Sanner, 565 F.3d 400 (7th Cir. 2008), which encourage 

Judges to make alternative findings and hold that the error is harmless where the Judge, 

regardless of the error, would have sentenced the Defendant the same by relying on the 

alternative findings.  

Finally, the panel majority reversed the District Court based on a reasonableness 

review, an issue specifically not raised by the Government.  In order to do that, the 

panel majority had to reject considerations dictated by 18 U.S.C. § 3553(a) and reweigh 

the evidence in conflict with Gall v. United States, 552 U.S. 38 (2007).  The panel would 

find that evidence commonly used by defendants to show their character and seek 

leniency, such as good deeds presented in letters to the Court, do not deserve the same 

level of consideration as other relevant sentencing factors. 

FACTS 

 Chicago Medical School (“CMS”) wanted to sell a property it owned that 

consisted of a lot and a building.  Stuart Levine, a CMS board member, sought to steer 

the sale to a developer who might be willing to pay him a kickback.  Levine asked 

Defendant to find a developer, and Defendant eventually referred him to Smithfield 
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Properties (“Smithfield”).  Instead of a direct kickback, however, Levine and Defendant 

agreed that Defendant would pay Levine one-half of the finder’s fee Defendant would 

receive from Smithfield if it got the deal.  The CMS board held a special meeting to 

discuss the sale, during which they considered offers by Smithfield ($15 million), Loyola 

University ($15.5 million) and the Farley Group ($15 million less a 4% broker’s 

commission).   The board awarded the sale to Smithfield.  Defendant’s finder’s fee came 

to $1.5 million.  The Judge found there was no actual loss or, alternatively, the loss was 

the difference between the highest offer and the offer made by Smithfield.   

I.  THE PANEL MAJORITY SUBSTITUTED ITS OWN 
JUDGMENT FOR THE DISTRICT COURT’S  

TO FIND THAT THE DISTRICT COURT ERRED  
 

 The Judge sentenced Defendant to probation. The panel majority says that the 

Judge committed a series of procedural errors, but it is plain that the panel was really 

irked at what it considered a substantive “slap on the wrist.” Slip op. at 15.  Thus, rather 

than perform the “light appellate review” this Court requires, United States v. Demaree, 

459 F.3d 791, 794-95 (7th Cir. 2006), the panel majority performed a review that can only 

be described as de novo. Instead of deferring to the Judge’s factual findings, United States 

v. Bennett, 461 F.3d 910, 913 (7th Cir. 2006), the panel majority parsed and dissected 

every factual finding the Judge made and substituted its own judgment, much of which 

was contrary to the evidence in the record.   

 The only issue the Government had raised in this appeal was whether Judge 

Shadur erred when he found no loss.  But the Judge alternatively held that if there was 
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a loss, it was no more than $500,000.  The Judge had ample basis to make that 

alternative determination and this Court had an obligation to respect it. 

 The panel majority avoids this deference by suggesting that it is applying the 

plenary review applicable to deciding whether the Judge has correctly applied 

sentencing procedures, as opposed to the deferential review applicable to the question 

of reasonableness. Slip op. at 13.  But in making that review the Court is still bound to 

respect the Judge’s factual findings, as opposed to ignoring and reweighing them.  It 

makes no mention, for instance, of the Judge’s factual finding that CMS told potential 

purchasers to make their “best and highest offers.”  Loyola made the highest offer 

($15.5 million) and Smithfield offered $500,000, so the Judge chose $500,000 to use for 

loss. The panel majority criticizes that finding because a week later Farley raised its 

offer to $16 million. But this offer was only $15,360,000 in real dollars because it 

included a 4% broker’s fee, and hence was less than the $500,000 the Judge uses. And six 

months later Farley reduced the offer back down to $15 million and increased the 

broker’s fee to 5%.   

 The panel majority finds error where Judge Shadur would not credit the after-the 

fact-statements by Loyola’s broker and Farley that, given the opportunity, they would 

have bid more.  Essentially the Judge made a credibility determination that these later 

statements of speculative intent were not credible when judged against the 

contemporaneous offers they actually made. See, e.g., G.A. 57.  For example, Farley’s 

actual offers were $15 million, $16 million, and then $15 million (all being less in real 

dollars because of the 4% and 5% broker’s fees).  The Judge credited what the other 
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bidders did when asked to submit their best offer over “people’s recollections in which 

somebody may have motivations not to be truthful.”  G.A. 63.1  The Judge’s decision 

not to rely upon the proffered statements as “revisionist history”(G.A. 66) was sound.   

                                                

 Still, the panel majority accuses the Judge not just of error, but “egregious error” 

(slip op. at 5), by not considering these other potential offers because an appraisal 15 

months later “corroborated” the fact that the property was worth more than the $15 

million CMS received.  The majority misreads the appraisal. 

 The appraisal valued the land alone at $16.5 million. Def. Reply to Gov. Resp. to 

Sent. Mem., Ex. A.  If the purchaser wished to raze the building and erect something 

new, however, it was only worth paying $14.9 million, because it would cost the 

additional $1.6 million to tear the building down. 2 Neither Farley nor Loyola intended 

to tear the building down, so the panel majority concludes that they would have paid 

$16.5 million.  Not so.  The appraisal reflected that if Farley or Loyola planned to tear 

the building down, once it was razed, then the property would be worth $16.5 million.  It 

did not mean it was worth it for Farley or Loyola to pay $16.5 million now, as surely 

they would have to consider that subsequent buyers might discount the value of the 

property because of the existing building.  As is, with the building on it, the property 

was only worth $14.9 million. This was not egregious error, it was evidence supporting 

the judgment below.   
 

1 For example, Farley told the Government that the $16 million offer they later made was at the 
high end of their comfort zone and that they were contemplating a lawsuit so it benefited Farley 
to now say they would have paid more despite all the contrary evidence.  Def. Offer of Proof 6.     
2 Additionally, the panel failed to take into account that this appraisal was done 15 months after 
the offers were made and when real estate prices were rising.  See e.g., Def. Reply to Gov. Resp. 
to Sent. Mem., Ex. A at 51 (“…land costs are increasing.”) 
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 The panel majority says that Judge Shadur should have used $1.5 million for the 

loss, the amount of the Defendant’s finder’s fee, by surmising that “Smithfield must 

have thought that if it didn’t pay that amount it would have to up its bid by at least that 

much to win an unrigged bidding contest.  Only on that assumption did the kickback 

make sense from Smithfield’s standpoint.” Slip op. at 7.   

 Judge Shadur’s contrary finding finds support in the record and therefore was 

improperly rejected by the panel majority.  As Judge Shadur noted, Smithfield’s deal 

with Vrdolyak was contingent on several factors and would only be paid over time, if at 

all.  G.A. 24-5.  Smithfield agreed to pay $750,000 to Defendant as a finder’s fee but only 

after Smithfield had completed construction, sold the units, paid off its construction 

loans, and paid off the equity investors. (GA 17-21).  It agreed to pay an additional 

$750,000 if and when the project generated $5 million in profits.  The Government itself 

told the Probation Office initially that there was no evidence that Smithfield had any 

intent to offer an additional $1.5 million to CMS. See PSR at 4. 

 The Judge did not have to establish loss with absolute certainty, and he had 

reason enough to use $500,000.  The Judge’s analysis was reasonable and supportable 

by the evidence, and under the law in this Circuit had to be accepted by the panel 

majority.  

II. IF THE DISTRICT COURT DID ERR, THE PANEL MAJORITY 
APPLIED EITHER NO STANDARD OR AN IMPROPER STANDARD TO 

DETERMINE WHETHER THE ERROR WAS HARMLESS 
 

 If the Judge did err when he used the alternative figure of $500,000, the law in 

this Circuit does not require a remand.  An error by the judge does not automatically 
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require remand unless the error led the judge to select a sentence within the incorrect 

Guideline range. Williams v. United States, 503 U.S. 193, 202 (1992).  In the departure 

context, however, which is analogous here, a sentence is imposed as a result of a 

misapplication of the Guidelines only “if the sentence would have been different but for 

the district court’s error.” Id. at 202-03.  In other words, “in determining whether a 

remand is required … a court of appeals must decide whether the district court would 

have imposed the same sentence had it not relied upon the invalid factor or factors.” Id. 

 Judge Shadur’s alternative ruling calculated a loss of $500,000, resulting in an 

advisory Guideline range of 27-33 months.  The “correct” range is 33-41 months.  

Nothing in the Judge’s comments could lead anyone to believe the Judge would have 

reconsidered probation if he knew the Guideline range was minimally higher.   

 The panel holding directly contradicts United States v. Anderson, 517 F.3d 953 (7th 

Cir. 2008).  In Anderson the Government contended that the net benefit received by the 

defendant, which was the measurement of loss, came to approximately $1 million.  The 

defendant argued that the net benefit came to $41,000.  The judge accepted the 

Government’s figure and sentenced the defendant to 72 months.  This Court found the 

net benefit should have been $82,000.  A change in the Guidelines, however, and an 

additional enhancement not applied initially, left the defendant in the same Guideline 

range whether the judge had used the $1 million or the correct figure of $82,000.  Thus, 

this Court found the error to be harmless. 

 In Anderson the resulting advisory Guideline level was the same regardless of 

whether the judge used a loss figure of $82,000 or $1 million.  In the instant case the 
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disputed loss levels had a similar differential, but were enough to increase the 

Guideline levels by a scant two points.  But as Judge Hamilton explains in his dissent, 

Judge Shadur varied off the Guideline level by 14 levels.  Fourteen levels below the 

“correct” Guideline level (20) comes to a level six; fourteen levels below the “incorrect” 

Guideline level Judge Shadur used comes to a level four.  “The sentencing range that is 

14 levels below level 20 (the correct level) is the same as the range that is 14 levels below 

the level 18 the district court considered as an alternative – zero to six months in 

prison.” Slip op. at 23 (dissenting opinion).  Thus, analogous to Anderson, the resulting 

Guideline range after the deduction was the same under either value.  Consistent with 

Anderson, the error was therefore harmless. 

 This Circuit has created a substantial body of law directing judges to make 

alternative findings in order to avoid “bunglesome” issues like the instant one, and will 

hold the error harmless where the judge would have sentenced the defendant the same 

under either alternative. See, e.g., United States v. Sanner, 565 F.3d 400 (7th Cir. 2008) 

(alternative finding whether prior offense was/was not crime of violence); United States 

v. Edwards, 581 F.3d 604 (7th Cir. 2009) (judge could have made alternative finding 

whether previous sale of cocaine was/was not relevant conduct).  The Court has 

encouraged District Courts to avoid these discrepancies by relying on § 3553(a), exactly 

what Judge Shadur did here.  The instant case conflicts with Anderson, Sanner, and 

Edwards, and should he considered by the entire Court. 
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III. THE PANEL MAJORITY DECIDED THE CASE BASED 
ON ISSUES AND ARGUMENTS NOT RAISED BY THE GOVERNMENT 

 
 The panel majority criticizes Judge Shadur repeatedly for factual findings he 

made of which the panel disagrees.  The problem here is two-fold.  First, the 

Government’s appeal had nothing to do with a resolution of the disputed facts.  Second, 

to the extent they are marginally relevant, they show only how ardently the panel 

majority strives to resolve them without deference to the District Court. 

The Government did not argue that the sentence was unreasonable in its brief, 

and pointedly told the panel that it was not arguing reasonableness when asked at oral 

argument. Thus, whether the Judge should have taken a dimmer view of Defendant 

because he was a lawyer, not relied as heavily on letters submitted on Defendant’s 

behalf, viewed more harshly disciplinary actions by the ARDC, or found that Defendant 

a risk to commit further crimes, none of this was an issue in this appeal.  It was 

absolutely inappropriate for the panel to reverse the District Court based on issues not 

argued to the Court. 

 The panel majority harbored the mistaken impression that “Levine like the 

defendant has pleaded guilty to his part in the fraud and has agreed not to contest a 

prison sentence of up to 67 months that the sentencing judge might impose.” Slip op. at 

2.  In fact, Levine was never even charged for his role in this offense.  The 67 months 

discussed in the proceedings below were for other criminal acts performed by Levine, a 

serial transgressor, not these. 
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To the extent these matters have relevance, the panel majority’s analyses conflict 

with Gall v. United States, 552 U.S. 38 (2007).  In Gall the defendant pled guilty to 

possession with intent to deliver cocaine.  The advisory Guideline came to between 30 

and 37 months.  The judge sentenced the defendant to probation.  In the instant case the 

advisory Guideline came to 33-41 months and the Judge also sentenced the Defendant 

to probation.   

 In Gall the Eighth Circuit reversed the District Court.  It identified “five separate 

errors” in the District Court’s reasoning: 1) the District Court placed too much weight 

on Gall’s withdrawal from the conspiracy; 2) the District Court gave too much weight to 

Gall’s age; 3) the District Court did not properly weight the seriousness of the offense; 4) 

the District Court failed to consider whether probation would result in unwarranted 

disparities; and 5) the District Court placed too much emphasis on Gall’s post-offense 

rehabilitation.  The Supreme Court reversed the Eighth Circuit because how these 

factors were weighed was a matter within the District Court’s discretion.     

The three factors raised by the panel majority here – whether the Judge erred in 

calculating loss, erred in divining Defendant’s intent, erred in evaluating Defendant’s 

character, slip op. at 10 -- are not appreciably different from the issues in Gall.  In further 

contradistinction to Gall, the panel majority characterizes probation as a “slap on the 

wrist.” Slip op. at 15.  Not only was this not remotely an issue in this appeal, it is a 

position diametrically at odds with Gall.  Though acknowledging that custodial 

sentences are qualitatively more severe than probationary sentences of equivalent terms, 
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Gall, 552 U.S. at 45, the Gall Court still recognized that probation acts as a substantial 

restriction on a defendant’s liberty. 

  The Gall Court noted that one of the factors properly considered by the District 

Court was “the support of family and friends.” Gall, 552 U.S. at 43-44.  Here, the panel 

positively bristles with hostility towards the outpouring of support contained in the 

large volume of letters people wrote on Defendant’s behalf.  Minimizing these letters 

was not only disingenuous and contrary to Gall, but counter to § 3553(a)’s directive that 

the Court consider the defendant’s character.  The notion that letters written extolling a 

defendant’s virtues do not enjoy the consideration of the District Judge should be 

reconsidered by the entire Court, because the use of letters is the most common and 

efficient way defendants have to show favorable evidence.  The alternative would be 

lengthy evidentiary hearings, although the panel majority appears to question their 

utility altogether, a strange position given the use the Government puts to hearsay 

when it comes to sentencing issues.  

 The panel majority depreciates letter writing further by suggesting letters are 

something any politician is capable of producing simply due to their position of power.  

The Defendant in the instant case had not held an elected office for 20 years; the letters 

came not from connected persons who benefited from defendant’s “largess,” but from 

ordinary people who for whom the defendant went out of his way to help – at a time he 

was neither in office, running for office, or planning to run for office.  

  Further weighing the evidence, the panel accuses the District Court of placing 

too much emphasis on Defendant’s contributions to charity, saying it sends a terrible 

 11



message that wealthy people can buy their way out of jail.  This entirely uncalled for 

statement does not reflect the evidence in this case.  Judge Shadur did not set out a 

belief that Defendant deserved a sentencing break because he made contributions to 

charity (although we fail to see why such contributions don’t deserve some 

consideration).  What the Judge said was this: 

I am not sure that things that are done for family members carry – or for that 
matter for what’s called a public persona carries – much weight.  At least as I 
read these letters, the thing that I found frankly most persuasive on his part 
were the things that were not visible, the things in which at least according to 
these people he reached out in situations where he need not have done so.  He 
had no obligation to do that either morally or otherwise  
 

It cannot be that privately reaching out to individuals and helping them in times of 

need is unworthy of consideration when it comes to evaluating the Defendant’s 

character.  As this court acknowledges in United States v. Repking, 467 F.3d 1091 (7th Cir. 

2006) “consideration of [charitable] works is not specifically prohibited, especially in a 

post-Booker world.”  The panel majority appears bent on discouraging every manner of 

how a defendant may be able to argue for leniency, contradicting Gall and § 3553(a) 

itself.  The disdainful comment that a successful criminal defendant need only write out 

a few checks to charities and then indignantly demand that his sentence be reduced 

does not reflect any facts peculiar to the instant case, where the Judge said he was 

impressed by the many good deeds Defendant performed in private, without obligation 

or hope of receiving some benefit in return, and certainly not so he could “indignantly” 

demand a sentence reduction.   
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The Judge below tried carefully to judge the Defendant and not his reputation.  

The panel seems to take an opposing view.  It justifies this position by claiming that 

Judge Shadur erred because he did not consider the evidence that showed the 

Defendant in a bad light, like failing to weigh the fact that Defendant was wealthy and 

therefore able to make charitable contributions and not considering the fact that 

Defendant was once an influential Chicago alderman who was in the business of 

dispensing favors, and therefore “expressions of gratitude by beneficiaries of 

politicians’ largess should not weigh in sentencing.”  Slip op. at 11-13. 

As the Judge never said anything to suggest “charitable contributions” fueled the 

sentence, he had no reason to comment on why Defendant’s wealth made those 

contributions suspect.  In any event, the Judge does not have to comment specifically on 

every issue in order for his sentence to survive the “light appellate review” required 

under the advisory Guidelines.  He specifically paraphrased Defendant’s statement 

where he described himself and Levine as a couple of “wheeler-dealers,” and he 

specifically mentioned and sought feedback from the Defendant with respect to issues 

he had with the ARDC. GA. 128-29.  The law in this Circuit does not require him to 

specifically address every negative fact raised by the Government and explain how he 

weighed it against other facts.  Cf. United States v. Bartlett, 567 F.3d 901, 909 (7th Cir. 2009) 

(“[A] sentence cannot be called ‘unreasonable’ just because the judge explains why he 

chose that sentence, rather than explaining his decision from a Guidelines perspective.”).  

Finally, the panel majority criticizes the Judge’s findings that Defendant expected 

that CMS would get fair market value for the building, yet that finding finds ample 
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support in the record.  Defendant expresses the sentiment on the undercover tapes 

when he has no idea he is being recorded, R. 121, Santiago Proffer 34; GA 131, and 

Levine testified that he asked Defendant to find a buyer who would be able to deal with 

the zoning issues and offer market price. R. 121, Santiago Proffer 24-25.  And the Judge, 

once again, acknowledged there was a dark side to this evidence, observing that 

Defendant did not act out of altruism and that Defendant’s interest in seeing CMS 

receive fair market value was offset by the fact that Defendant did not want to see 

Smithfield lose the deal.  Under the law in this Circuit the Judge did not have to go any 

further than that.    

Because Defendant was in politics 20 years ago, or is, in the panel majority’s eyes, 

“wealthy,” he apparently cannot benefit from having helped raise money for local 

shelters of abused women and children, helped rescue a program for teen parents, 

supported a homeless feeding program, and become involved personally in mentorship 

programs for fatherless teens.  Or, on a personal level, that he aided dozens of ordinary 

people in a variety of ways during their times of need.   G.A. 93.  Under 3553(a) these 

were perfectly acceptable considerations.  See e.g., United States v. Long, 425 F. 3d 482, 

488 (7th Cir. 2005) (finding that in the post Booker era “the court will be free to consider 

the factors outlined in 18 U.S.C. 3553(a), including those that were specifically 

prohibited by the guidelines…e.g., 5H1.1(discouraging courts to factor military, civic, 

charitable, or public service….)).     

Still, the panel majority concludes – again, irrelevantly, because it was not an 

issue in the appeal – that Defendant’s crime was so gratuitous that “there can be no 
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assurance that if let off with a slap on the wrist, the defendant will not commit a future 

crime.” Slip op. at 15.  Judge Shadur came to the completely opposite conclusion, as he 

was entitled to do.  The point being that the majority panel did just the opposite of what 

the law requires: it construed the facts as unfavorably as possible to the Defendant.  

Because it disparages arguments that have become the life source for defendants 

seeking leniency, the entire Court should reconsider the far reaching statements made 

in this opinion before it becomes law. 

CONCLUSION 

 For the foregoing reasons, Defendant respectfully requests that this Court grant 

his Petition for Reharing En Banc. 

       Respectfully submitted, 
       EDWARD R. VRDOLYAK 
 
 
      By: ______________________ 
       One of his attorneys 
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