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T
he internet is seemingly littered with end-
less amounts of scholarly text on the impact 
of domestic violence on children. The aca-

demic papers focus primarily on the harm children 
suffer when they grow up in a home where there 
is domestic violence or they witness domestic vio-
lence. Childhood problems that are often associated 
with domestic violence can be behavioral, social, 
emotional, cognitive and or attitudinal problems. 
Given the severe nature of domestic violence, the 
penalties associated with a domestic violence con-
viction, and the impact on custody disputes, domes-
tic violence cases are “high-stakes” for the parties. 

While most jurisdictions do not have jury tri-
als for domestic violence cases, an advocate would 
be well advised to treat a domestic violence bench 
trial like it was a jury trial. Lawyers can get com-
placent with a presentation of their case when it is 
the judge and not a jury making the factual deter-
minations. For some reason lawyers tend to use less 
demonstrative evidence when presenting their case 
before a judge rather than a jury. 

Most domestic violence cases have two witnesses, 
the accused and the accuser, and the outcome is usu-
ally determined by which party is more credible. 
The use of demonstrative evidence in domestic vio-
lence trials can be critical in winning the credibility 
battle. Knowing your jurisdiction’s domestic vio-
lence procedure and rules of evidence can greatly 
enhance your representation of your client.

REPRESENTING THE ALLEGED 
DOMESTIC ABUSER

Minimizing the impact of domestic violence on 
children really depends upon who you represent. In 
many jurisdictions there are substantial restrictions 

placed upon a parent who has been found to have 
committed domestic violence. The restrictions and 
penalties can include being expelled from the par-
ty’s home, the presumption against primary physi-
cal custody, visitation limitations such as curbside 
pickup and drop-off or pickup and drop-off at the 
local police station. Being ordered to live away from 
the family home has an obvious impact not only on 
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the parent but also the children. Likewise, a pre-
sumption against primary physical custody has an 
obvious impact on the parent and the children.

Knowing the penalties that go with a fi nding of 
domestic violence or domestic abuse in your jurisdic-
tion is critical to effective representation of the client. 
In short, if your client is found to have committed 
domestic violence there will be adverse consequences 
for the children (at least from the perspective of the 
recently convicted domestic abuser). The key to mini-
mizing the impact is to make sure that the accused is 
found to have not committed domestic violence. There 
is a distinction between a dismissal by the alleged vic-
tim and a court’s fi nding after a hearing on the merits 
of no domestic violence. While some alleged victims 
will choose to dismiss a temporary protective order 
on the eve of the hearing for a permanent protec-
tive order, it is generally better to proceed to trial and 
obtain a fi nding in favor of the alleged accused.

Obviously, if the alleged accused is found to not 
have committed domestic violence there are no 
penalties and or limitations placed upon the cli-
ent with respect to the alleged victim or the chil-
dren. The vast majority of domestic violence trials 
are non-jury and come down to “he said and she 
said” testimony. Preparing your client to testify and 
being well-versed in your state's rules of evidence 
is critical to winning these types of cases.

Anticipate Evidence

In preparing your client to testify it is important 
to anticipate the evidence that the accuser will pres-
ent a trial. You should anticipate that the victim will 
rely on his or her testimony. Typically, the victim 
will be the fi rst witness called to testify. Often times 
you can predict what the accuser’s testimony will 
be from reviewing the complaint, police report, or 
witness statements. Make sure you and your client 
review all of the available documents in advance 
of the trial. This will form the basis of your cross-
examination of the accuser and your client’s testimony.

Be prepared to deal with and explain potential 
demonstrative evidence that may be offered by the 
accuser. If there was an altercation there may be one 
or bloodied clothes that are offered to supplement 
the testimony of the accuser. Having your client 
well prepared to explain how the clothing was torn 
or became bloodied could be signifi cant in deter-
mining the outcome of the case and most impor-
tantly the client’s credibility.

Lastly, be prepared to challenge the admission 
of evidence if key witnesses do not appear. Often 
times law enforcement offi cers will not be  available 

for a domestic violence trial. If this occurs the pros-
ecution may attempt to admit the police report, 
booking report, or domestic violence intake forms 
which would otherwise be inadmissible hearsay.

REPRESENTING THE ALLEGED VICTIM

If you are representing the alleged victim of 
domestic violence most often they will come to you 
with an ex partae temporary order of protection. 
The order of protection or temporary restraining 
order as they are referred to in some jurisdictions 
will usually give the alleged victim primary physi-
cal custody of the children and either suspend or 
have very limited parenting time for the alleged 
abuser. Despite the fact that your client may have a 
temporary protective order you should counsel your 
client as to effective safety planning for the children. 
You should consider asking these questions:

• Do the children know what to do if another 
violent incident occurs?

• Do the children know how to call the police?

• Do the children know how to call family 
members or other trusted adults?

• Have the children’s schools, doctors, and 
after school care providers been provided 
with a copy of any protective order? Do these 
people who come in regular contact with 
your children know that the alleged abusers 
not allowed to pickup the  children?

• Has your client established a code word to 
use in an emergency that would alert the 
children to get away and seek help?

• Have the children been told not to let the 
domestic abuser back into the home?

In collecting exhibits and other demonstrative 
evidence consider presenting these items at trial. 

• photos of the victim’s injuries

• medical records of the victims injuries

• weapons or objects that were used to commit 
the domestic violence

• weapons that were seized by law enforcement

• police reports for the incident

• police reports documenting prior acts of 
domestic violence
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• prior restraining orders

• phone records

• 911 call recordings

• employment records

All of these items will require the appropriate 
foundation and testimony to be admitted at the time 
of trial. Knowing your local jurisdictions rules of 
evidence will be critical in having this type of evi-
dence admitted. If a particular piece of evidence is 
critical to your case you may wish to present a bench 
memorandum to the court in advance of the trial to 
help insure the proper admission of your evidence.

Ready Resources

Many times client who are victims of domestic 
violence need more than just a lawyer in domestic 
violence court. They may need to receive additional 
services that can directly and indirectly affect the chil-
dren. As a practical matter you should be prepared to 
refer your client and the children to appropriate men-
tal health professionals such as a psychiatrist, a psy-
chologist, a social worker, some type of a counselor, 
or therapist. Some clients will need a combination of 
these professionals and yet others will need specially 
trained professionals to help their children.

PREPARING YOUR CLIENT FOR THE 
DOMESTIC VIOLENCE TRIAL

Whether you represent the alleged domestic 
abuser or the alleged victims most the cases are 
resolved by a trial. Mediation and other forms of 
alternative dispute resolution are usually not avail-
able in domestic violence cases. In many jurisdictions 
the courts and their staff are prohibited from encour-
aging or exploring settlement of these matters. 

General Considerations in Preparing 
Your Client to Testify at Trial

While testimony of the incident or incidents of 
domestic violence is important to your case, it is also 
important to prepare your client to testify on other 
matters. The client’s credibility is always in issue. Dis-
crepancies about seemingly trivial matters may mush-
room into signifi cant questions of credibility which 
can affect all of the client’s testimony. Prepare your cli-
ent to testify about fi nancial issues and relationships 
with potential third party witnesses. Showing bias 
is the easiest way to discredit a witness. Conversely, 

admitting “damaging” information upfront can bol-
ster credibility and minimize the impact of “bad facts.”

Your Client’s Direct and Cross Testimony

For many, testifying on the witness stand will be a 
new foreign and uncomfortable experience. At least 
one day prior to the trial meet with your client and 
prepare them to testify in court. Advise your client 
about giving direct testimony:

• Testify in a slow and deliberate manner.

• Give specifi cs. Details tend to make witness 
more credible. 

• Do not leave anything out. 

• Do not assume the court has read the complaint.

• Practice testimony the night before trial. 

• Emotion is permissible as long as it is not 
contrived. 

• Do not continue with an answer if there is an 
objection. 

Advise the client about testifying on cross-
examination:

• Listen to the question.

• Answer only what is asked.

• Every lawyer has his or her own cross-
examination style.

• Remain calm and focused at all times.

• A hard cross is designed to intimidate the 
witness into losing his or her cool and focus. 

• A soft cross is designed to befriend the 
witness and lower their guard.

• Do not guess and avoid estimating.

• Ask if you do not understand the question.

• Do not continue with an answer if there is an 
objection.

CONCLUSION

This article provides just a guide to preparing for 
the domestic violence trial. Every domestic violence 
case is different and these cases are very fact sensi-
tive. A good advocate knows how to apply persua-
sive trial techniques to the facts of the individual case.
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