
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

UNITED STATES OF AMERICA,
Plaintiff,

v.

JAMES A. BROWN,
Defendant.

§
§
§
§
§
§
§

CR. NO. H-03-363-2 (Werlein, J.)

BROWN’S OPPOSITION TO CONTINUANCE

The government has requested this continuance–only a few days before the third trial

setting–not in the interest of justice, but because it has not prepared for trial.  Brown is entitled to

this scheduled disposition of counts involving activities which occurred almost eleven (11) years

ago–the interests of Brown, Due Process, and the public demand it. 18 U.S.C. §§ 3161(h)(7)(A)-(C).

This Court retains jurisdiction to try this case beginning September 20, 2010, and must do so. Cf.

Griggs v. Provident Consumer Discount Co., 459 U.S. 56, 58, 103 S.Ct. 400, 74 L.Ed.2d 225 (1982)

(“The filing of a notice of appeal is an event of jurisdictional significance–it confers jurisdiction on

the court of appeals and divests the district court of its control over those aspects of the case involved

in the appeal.” ) (emphasis added).  Any further delay continues to prejudice Brown and violates his

constitutional and statutory rights to a speedy trial.  The Court of Appeals effectively severed Counts

IV and V–the subject of Brown’s current appeal (if jurisdiction exists in the Fifth Circuit prior to

Brown’s resentencing)–and this Court is obliged to exercise its jurisdiction to try Counts I-III and

to protect Brown’s rights to a speedy trial and due process. United States v. Powell, 24 F.3d 28, 30

(9th Cir. 1994) (“appeal from convictions on severed counts [does not] deprive[] the district court

of jurisdiction over the remaining count[s]”).  
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Brown opposes any continuance of this, the third trial setting, for this prosecution of Brown

resulting from a transaction now eleven years ago with real assets pursuant to which Enron profited

$53 million, correctly reported the total gain, and, paid taxes on it.  Brown did not take nor deprive

anyone of money or property, consistently opposed Merrill’s participation in the transaction, shared

all his concerns with in-house counsel, engaged outside counsel to protect Merrill’s interests, then

went to Arizona on vacation.  He played no role whatsoever in documenting the transaction, was not

even on the email chain circulating drafts,  participated in no phone call with Fastow, and had no

authority within Merrill to approve or reject the transaction. 

Further, the government has no legitimate bases for a continuance–certainly none that can

overcome the outrageous prejudice to Brown (and the taxpayers).  It recites nothing it has done to

prepare for trial because it has done nothing.  In effect and at base, the government is attempting to

enlist this Court in its strategy to harass Brown and at the expense of Brown’s Constitutional and

statutory rights.  See Gov’t Motion, Dkt.1245, at pp.1 n.2, 2 n.3.  For Brown’s part, four attorneys

and support staff have cleared their schedules for trial beginning in one week and have been working

nights and weekends to prepare.  Brown’s counsel has obtained and reviewed thousands of

documents, contacted over fifteen (15) possible witnesses, served or issued subpoenas for more than

twelve (12) witnesses, interviewed critical fact witnesses, involved counsel for many witnesses,

prepared for and scheduled interviews of others, obtained an expert witness and given timely notice

to the government, and filed significant motions in limine today in accordance with this Court’s

scheduling Order.  Any delay of trial would be overwhelmingly prejudicial–especially where the

government (1) has represented to this Court that it is ready for trial, and (2) was fully aware that this
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 Notably, counsel for Brown has already expended significant resources preparing for this scheduled1

trial on events which occurred over ten (10) years ago. 

3

Court would rule on Brown’s Motion for New Trial (creating need for an appeal of Counts IV-V)

before the trial of Counts I-III. See infra Sections I and III.

In sum, the government’s motion for an indefinite continuance reveals that the government

has put the Court and Brown through months of stress, anxiety and litigation over three counts it has

not even intended to bring to trial.  Despite being only a few days from the third trial setting, our trial

preparation has disclosed that the government has not contacted any of the persons who have

knowledge of the transaction and who it presented in its case-in-chief in 2004.  Indeed, it has not

even contacted its “star witness,” Ben Glisan, from Brown I “in years.”  Nor has it contacted its lone

Merrill Lynch witness, Tina Trinkle, about Brown’s trial.  Trinkle was the only individual whose

testimony even alleged that Brown might have participated in one internal Merrill call regarding the

government’s purported criminal conspiracy.  The government’s failure even to notify its key

witnesses of the long-scheduled September 20 trial suggests that the government has been using the

court to run an outrageous “bluff”–demonstrating the Department’s continuing disingenuous

gamesmanship with Brown’s life and liberty.  No continuance shall be granted for “lack of diligent

preparation or failure to obtain available witnesses on the part of the attorney for the Government.”

18 U.S.C. §§ 3161(h)(7)(C).  This Court must now enforce Brown’s right to a trial as scheduled and

deny the government’s motion.

I.   THE GOVERNMENT’S APPARENT FAILURE TO PREPARE FOR TRIAL
REQUIRES DENIAL OF ITS MOTION TO CONTINUE.

The government claims in its bald Motion for Continuance that the trial will take significant

resources and require bringing numerous witnesses to Houston, Dkt.1245, at p. 2,   yet with trial1
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 And see Transcript of Conference, Dkt.1212, at p. 72 (Stokes: “I would think the government’s case2

would take . . . but I would anticipate seven to eight days, max, from the government’s testimony.”).

4

only a few days away, the government has not interviewed its critical witnesses or even

contacted them to inform them of Brown’s impending trial.    Despite three trial settings and2

Brown’s repeated requests for a Speedy Trial, the government appears to have done nothing to

prepare for Brown’s trial:

a. To our knowledge, the government has not issued or served subpoenas for any
witnesses.

b. It appears the government has not interviewed witnesses in trial preparation,
including key persons with knowledge of the transaction, and it has not so much as
notified them of the trial date.

(i) Ben Glisan, the government’s “star witness” in Brown I, advised defense
counsel on September 9, 2010, that he has not heard from the government “in
years.” 

(ii) Tina Trinkle, the government’s only witness from Merrill Lynch, and the
only witness to whom the government could point in its attempt to place
Brown in a purported conspiracy, advised defense counsel on September 10,
2010 that she has not heard anything from the government about Brown’s
trial.

(iii) The government has not contacted Katherine Zrike or her counsel.

(iv) The government has not contacted James Hughes.

(v) The government has not contacted Dan Boyle.

(vi) The government has not contacted Gary Dolan.

(viii) The government has not contacted Alan Hoffman.

(ix) According to the Bureau of Prisons, the government has not brought Andrew
Fastow to Houston, and there is no indication that they have even discussed
the trial of Brown with him. 
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  See Dkts. 1158, 1159, 1160, 1182, 1183, 1198, 1199, 1204. 3

  On January 8, 2010 (Dkt.1100), the government dismissed with prejudice Counts I-III against4

former co-defendant Dan Bayly who was on the crucial Fastow call and in the meeting with Tom Davis who
approved the transaction over Brown’s objections. The government has agreed to not prosecute Rob Furst,
who advocated the transaction as the relationship manager with Enron. Dkt.1165.  Long ago, the Fifth Circuit
acquitted Brown’s subordinate, Fuhs, who knew more about the evolving terms of the transaction and who
worked with counsel to document the deal after Brown went to Arizona on December 23, 1999.  The jury
acquitted Kahanek, and  Dan Boyle’s convictions would have been reversed if he had not waived his appeal.
United States v. Skilling, 554 F.3d 529 (5th Cir. 2009), vacated and remanded, — U.S. —,130 S. Ct. 2896
(2010); United States v. Brown, 459 F.3d 509 (5th Cir. 2006), cert. denied, 550 U.S. 933, 127 S. Ct. 2249
(2007) (“Brown I”).  The only case on which the government relied to argue Brown has criminal liability for
conspiracy to falsify Enron’s books and records was United States v. Lake, 472 F.3d 1247 (10th Cir. 2007).
Dkts.  1158, 1183.  Notably, just three weeks ago, the new U.S. Attorney  dismissed all conspiracy and
related charges against defendants Lake and Wittig on remand for a new trial. See
http://cjonline.com/news/local/2010-08-19/lake_wittig_case_dismissed (last visited, September 10, 2010).

5

(x) The government has not provided defense counsel with the names of the
persons who took a few specified pages of notes while they interviewed
Fastow years ago–despite repeated requests from the defense on July 29,
2010, August 3, 2010, August 25, 2010, and September 3, 2010, making
plain that Brown needs these names and contact information for trial
preparation and to issue subpoenas.

(xi) The government has not provided information, after recent and specific
request,  pursuant to Brady and Giglio, explaining when and why it recently
added (or re-imposed) 18 months to Fastow’s term of imprisonment,
changing his release date from June 2010 to December 17, 2011.

In light of the evidence that the government has not even contacted critical witnesses to

notify them of the trial date–much less interview them–we can only conclude that the government’s

motion for continuance is brought in bad faith, solely for delay, and for the improper purpose of

continuing to harass and persecute Brown and threaten his liberty.  The government knows it has no

case in fact or in law,  and the prosecutors have not prepared for trial–because they never intended3

to hold one.  The government’s refusal to dismiss Counts I-III against Brown over the last nine

months–especially since it dismissed against Bayly– despite the law, the facts and its actions vis-a-

vis Brown’s former co-defendants and in other similar cases,  could only have been a tactic to exert4
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 Apparently, the government has been running a “bluff,” and that gamesmanship has been5

prejudicial in and of itself to Brown and his family–who have been forced to live with the anxiety and
expectation occasioned by a second trial, court appearances they have been required to make, and their own
work in preparation for trial.  It has also been prejudicial to the defense generally, which has undertaken in
good faith to prepare for trial as scheduled.  This bluff is also responsible for the hundreds of pages of
briefing Brown has been required to file to seek dismissal of three counts the government never intended to
try–and for this court’s time on the bench and in chambers on these matters.  See also 18 U.S.C. § 3162(b).

6

its “enormous leverage” over Brown or vindictive retaliation for Brown’s exposure of the

government’s Brady violations and misconduct in this case.   No continuance can be granted in these5

circumstances. Cf. 18 U.S.C. 3161(h)(7)(C).

II. THIS COURT HAS JURISDICTION OVER COUNTS I-III AND MUST PROCEED
TO TRIAL ON SEPTEMBER 20, 2010.

Notwithstanding the absence of re-sentencing, but see Berman v. United States, 302 U.S. 211,

212-13, 58 S. Ct. 164, 165-66 (1937); 28 U.S.C. § 1291, if Brown’s notice of appeal is effective at

all, it only divests the district court of jurisdiction “over those aspects of the case involved in the

appeal.” In re Enron Corp. Securities, Derivative & “Erisa” Litigation, 391 F.Supp.2d 541, 587

(S.D. Tex. 2005) (emphasis in original). Cf. Griggs v. Provident Consumer Discount Co., 459 U.S.

56, 58, 103 S.Ct. 400, 74 L.Ed.2d 225 (1982) (“The filing of a notice of appeal is an event of

jurisdictional significance–it confers jurisdiction on the court of appeals and divests the district court

of its control over those aspects of the case involved in the appeal.” ) (emphasis added).  The

government makes no mention of–and therefore concedes–that this Court retains jurisdiction to

proceed to trial on Counts I-III–and as Mr. Stokes has previously recognized, the bases for the two

separate groups of counts are different.  Dkt. 1210 at p. 1. See infra note 7 and accompanying text.

When the Fifth Circuit reversed Brown’s convictions on Counts I-III, but affirmed his

convictions on Counts IV and V, the Court imposed a de facto severance on those two groups of
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 Notwithstanding the government’s “strategy” if it loses in Brown’s appeal on Counts IV and V,6

Dkt.1245, p.2 n.3, Counts I-III involved wholly separable acts and severable counts from Counts IV and V.
In fact, this court severed similar counts against Bill Fuhs before the trial in Brown I, Dkt.392 (September
2, 2004), which the government dismissed five and a half (5 1/2) years ago–before the first appeal.  Dkt. 687.

  Mr. Stokes has already conceded that the issues in the two groups of counts are distinct.  (Stokes:7

“Brown’s New Trial Motion seeks a new trial on his perjury and obstruction convictions, the bases for which
will of course not be at issue during his upcoming trial.”) Dkt. 1210 at p. 1. Indeed, it was the government
that affirmatively urged the Court to rule on the New Trial Motion with all haste. Dkt.1210, at pp. 1-2 (“The
government submits this request and seeks an expedited ruling because resolution of the New Trial Motion
may be determinative of the pending litigation.”).  Transcript of Hearing, June 24, 2010, Dkt.1212, at pp. 6-7

(government has urged Court to rule on Brown’s Motion for New Trial as priority number one); id. at p. 10
(Stokes: expedited ruling on new trial motion will “certainly help the government, independent of the
defendant, prioritize what its approach to the case is”).

 See United States v. Zedner, 547 U.S. 489, 501, 126 S. Ct. 1976, 1985 (2006) (“[Speedy Trial] Act8

was designed with the public interest firmly in mind”).

7

Counts. United States v. King, 256 F.3d 1013, 1020-21 (9th Cir. 2001) (de facto severance created

where defendant plead guilty to some counts but not others; Court had jurisdiction where “[t]he

appeal before us, . . . , is based on wholly severable counts”).   Cf. United States v. Powell, 24 F.3d6

28, 30 (9th Cir. 1994) (“[s]everance is analogous to charging the defendant in two separate

indictments and the same result [in terms of jurisdiction] should ensure”).  As such, “[t]his is not a

case in which the same issues [will be] before two courts at the same time.” Id. at 31.   And therefore7

“[a]pplication of the divestiture rule in this case would not only create needless paper shuffling, but

it would significantly delay and disrupt the trial proceedings.” Id.  Accordingly, Brown’s potential

appeal of Counts IV and V does not divest this Court “of jurisdiction to try the remaining severed

[] count[s].” Id. at 32.

Further, the demand for this Court to exercise its jurisdiction is particularly profound here,

given (1) the prejudice to the public and to Brown by the length of the prosecution in this case which

concerns actions that took place almost eleven (11) years ago ; and, (2) the prejudice to Brown which8
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 Accord Barker v. Wingo, 407 U.S. 514, 532, 92 S. Ct. 2182, 2193 (1972) (factors to be weighed9

when measuring prejudice to defendant from delay include “minimiz[ation of] anxiety and concern of the
accused” and whether delay creates “possibility that the defense will be impaired”).

  At the initial pre-trial conference on April 16, 2010, Brown made clear that he would not waive10

his right to a Speedy Trial, and the court set trial for August 2, 2010.  Dkts.  1145, 1146, 1151, at p.6.  Again,
at a pre-trial conference on June 24, 2010, Brown requested that the trial proceed as scheduled for August.
Dkt.1212, at p. 18.   Thereafter, the court moved the trial date to September 20, 2010–a date to which the
government agreed knowing full well that this Court would rule on Brown’s New Trial Motion
beforehand.  Dkt. 1213.

 It has been difficult enough (1) for Brown to locate and make contact with witnesses at this late11

date – but he has done so and subpoenas have been issued for the September trial – and (2) for witnesses to

8

will flow from further delay including the loss of witnesses and information, and, the continued

psychological toll this prosecution has imposed on him and his family. See Doggett v. United States,

505 U.S. 647, 652, 112 S. Ct. 2686, 2691 (1992) (“the presumption that pretrial delay has prejudiced

the accused intensifies over time”).  This prosecution has consumed 30% of Brown’s adult life,

including one year in prison, and all the teenage years of his two children.   Brown is entitled to the

resolution of Counts I-III now.   Brown has prepared for trial in good faith. See supra (listing trial9

preparation activities).  He is entitled to make a record of the truth, including the evidence that the

government previously withheld and the manner in which it intimidated witnesses before Brown I,

and to obtain an acquittal or dismissal of these specious charges which the government has either

failed to prove or already dropped against his co-defendants.

III. THE GOVERNMENT HAS NO LEGAL BASIS FOR A CONTINUANCE OF THE
TRIAL ON COUNTS I-III.

Brown has now repeatedly requested that the trial proceed and prepared for two different

settings.   The government cites no legal authority in support of and offers this Court no legal or10

factual basis upon which to grant an “ends of justice” continuance or to delay this trial on acts

(Counts I-III) which occurred over ten (10) years ago,  and for which this trial has been set for11
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find sufficient memory to speak substantively to the events of 1999-2000.  To delay the trial would greatly
exacerbate these obstacles and further prejudice to Brown’s ability to defend himself.   Furthermore, the very
real anxiety to Brown and his family will only increase under these circumstances.

 See 18 U.S.C. 3161(h)(7)(C) (“no [ends of justice] continuance shall be granted because of ... lack12

of diligent preparation or failure to obtain available witnesses on the part of the attorney for the
government”). See also 18 U.S.C. § 3162(b).  Nothing else in 18 U.S.C. § 3161 provides any basis for
granting a continuance in this matter.  It is well settled that “the ends-of-justice exception [is to] be used
rarely and only in narrow circumstances.” United States v. Theron, 782 F.2d 1510, 1513 (10th Cir. 1986)
(citing congressional record). Accord Zedner, 547 U.S. at 499, 126 S. Ct. at 1984 (ends of justice provision
of Act “gives the district court discretion-within limits and subject to specific procedures-to accommodate
limited delays for case-specific needs”) (emphasis added).  No additional defendants remain in this case, and
this fact can no longer serve as the basis for any continuance. 18 U.S.C. § 3161(h)(7).  Any resort to the
“complexity” of the case for such a continuance has been resolved and mooted by the facts that only one
defendant faces trial and many years have passed since this action was instituted.  In sum, the government
has no credible basis for any continuance, much less an “ends of justice continuance.” 

 See Transcript of Conference, April 14, 2010, Dkt.1151, at p. 7 (Court: “I think what I’ll do, we’ll13

move that up. Both sides, obviously, want to get this moved as early as possible. So, let’s -- we will move
this up to August the 2nd for jury selection and trial at 9:00 o’clock a.m.”). See also id. at p. 18 (Powell:
“We’re not asking for delay in the trial, Your Honor. We’re perfectly prepared to go to trial on August

9

months. 18 U.S.C. §§ 3161(h)(7)(A)-(C).  See United States v. Ingram, 446 F.3d 1332, 1337 (11th

Cir. 2006) (“Because the prosecutor and the court have an affirmative constitutional obligation to

try the defendant in a timely manner .  .  . the burden is on the prosecution to explain the cause of the

pre-trial delay.”).  Furthermore, the situation is one of the government’s own making–and its purely

strategic preference for further delay is both unsupportable and unconscionable,  especially given12

its prior representations that it was prepared for trial. Transcript of Conference, April 14, 2010,

Dkt.1151, at p. 3 (Stokes: “I think the best answer I can give right now is I think we do need to set

a trial date. . . . . we probably do need to have a trial date set.”) (emphasis added); Transcript of

Conference, June 24, 2010, Dkt.1212, at pp. 10 (Stokes: “From our perspective, we don’t need to

waste any more of the Court’s time putting on evidence or even, you know, filing additional motions

in this case.”); id. at p. 32 (Stokes: “Our position is that enough is enough.”); id. at p. 33 (Stokes:

“We just don’t think there’s a need to put this out any further.”).   Dkt.1213 (government represents13
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2nd.”); id. at p. 28 (Hedges: “We’re ready to go August 2nd, on whatever is still in the case on August 2nd.”).

 Indeed, even before this latest government foul ball, significant prejudice has accrued to Brown.14

He served one year in prison and been under the supervision of the Pre-Trial Services office for seven years.
There can be no doubt this case has “seriously interfere[d] with [Brown’s] liberty, ... [has] disrupt[ed] his
employment, drain[ed] his financial resources, curtail[ed] his associations, subject[ed] him to public obloquy,
and create[d] anxiety in him, his family and his friends.”  Taylor v. United States, 487 U.S. 326, 340, 108
S. Ct. 2413, 2421 (1988) (quoting  Barker v. Wingo, 407 U.S. 514, 537 92 S. Ct. 2182, 2195 (1972) (White,
J., concurring). See id. (“The longer the delay, the greater the presumptive or actual prejudice to the
defendant, in terms of his ability to prepare for trial or the restrictions on his liberty.”). See also United States
v. Pollock, 726 F.2d 1456, 1460 (9th Cir. 1984) (“Congress was concerned about a number of problems
[when enacting the Speedy Trial Act]–such as disruption of family life, loss of employment, anxiety,
suspicion, and public obloquy–that vex an individual who is forced to await trial for long periods of time.”).

10

that it is prepared for trial on September 20, 2010).   Both the extreme prejudice to Brown from any

delay at this late date and the interests of justice require the immediate trial, as scheduled on

September 20, 2010, on Counts I-III.   The government’s failure to engage in diligent preparation14

for trial requires denial of its motion for continuance.  

CONCLUSION

For these reasons and those previously briefed by Brown, the government’s motion must be

denied and the trial must proceed on September 20, 2010.  

Dated: September 13, 2010 Respectfully submitted,

PORTER & HEDGES LLP SIDNEY POWELL, P.C.

DANIEL K. HEDGES By: /s/ Sidney Powell            
Texas Bar No. 09369500 SIDNEY POWELL
MARK E. SMITH Texas Bar No. 16209700
Texas Bar No. 24070639
1000 Main Street, 36  Fl. TORRENCE E. LEWISth

Houston, TX 77002 IL State Bar No. 222191
Telephone: (713) 226-6000 3831 Turtle Creek Blvd. #5B
Facsimile: (713) 228-1331 Dallas, TX 75219

Telephone: (214) 653-3933
Facsimile: (214) 319-2502

ATTORNEYS FOR DEFENDANT JAMES A. BROWN
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the above and foregoing was served upon Patrick Stokes,

counsel for the United States, via the ECF system on September 13, 2010.  It has also been served

electronically on all counsel of record.
/s/ Sidney Powell                     
Sidney Powell
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