
Water Resources 
Fall, 2008 

 
Delta Wetlands Case Study 

 
Our case study today returns us to California’s Central Valley and to the Bay-Delta 
controversies.  This time, instead of exploring the intersection of the water rights system 
with regulatory and common-law environmental rules, we will be considering the legal 
system’s implications for large-scale water marketing. 
 
This exercise has two broad purposes.  First, it will compel you to consider how water 
marketing might fit within a traditional statutory/common law water rights scheme.  
Second, it will compel you to confront (with the aid of the readings in the appendices) 
questions about whether, as a matter of policy, water marketing should be allowed or 
promoted. 
 

I. Introduction 
 
Approximately fifty miles east of San Francisco, the rivers that drain California’s Central 
Valley coalesce and form the Sacramento-San Joaquin Bay-Delta (Bay Delta).  The 
western part of the Bay-Delta contains open bays, filled with saltwater except during 
periods of nearly flood-level runoff.  The central and eastern parts of the Bay-Delta—the 
part often referred to simply as the Delta—contain a maze of islands, channels, and 
sloughs.  The water within those channels is mostly fresh or brackish, and the tides 
influence flows in almost all channels.  Prior to human manipulation of the Delta 
landscape, those islands contained a mix of tule wetlands and, along natural levees, 
riparian forests.  Sediment beneath the Bay-Delta was subsiding, but the accumulation of 
organic material from the marshes kept the ground surface above sea level.   
 

 
A California map.  The Central Valley is the 
bowl at the center of the map.  The Bay-Delta is 
south of Sacramento and east of San Francisco. 

In the nineteenth and early twentieth 
centuries, farmers, drawn by the area’s 
fertile soil, favorable climate, and close 
proximity to abundant fresh water, 
drained almost all of the Delta marshes, 
built earthen levees around the 
perimeters of the islands, and began 
farming the reclaimed land.  Their farms 
were and are profitable, but the 
conversion of the landscape created an 
unforeseen challenge.  Exposure to 
erosion and oxidation, combined with 
the interruption of the marshes’ natural 
accumulation of organic matter, led to 
subsidence of the ground surface within 
the reclaimed lands.   



 
Now, most of the land in most of the islands is well below sea level.  On some islands, 
the difference is as much as twenty feet.  Only the levees, few of which meet modern 
engineering standards, hold back the surrounding waters.  It has become a landscape of 
narrow water channels flowing between giant, crop-filled bowls.  And increasingly, as 
high housing prices pushed developers to the San Francisco-Bay Area’s fringes, the 
bowls also contain homes. 
 
This circumstance has created alarm, particularly after Hurricane Katrina revealed the 
dangers of living below the water level.  Climate change, which will lead to both rising 
sea levels and increased late-winter runoff,1 heightens the concern.  But where others saw 
danger, a civil engineer named John Winther saw an opportunity.  He and a business 
partner purchased four of the islands and proposed to turn their curious topography into 
cash.  The water flowing past those empty bowls is valuable, and, if captured and stored 
in the winter, could be in heavy demand in the summer and fall.  And the bowls sit in 
close proximity to the state and federal pumps that deliver water throughout much of the 
state of California.  If those flows could be harnessed and the islands turned to controlled 
reservoirs, water sales might produce enormous profits. 
 
This case study considers Delta Wetlands’ plans.  As you read, consider two broad 
questions: first, what legal impediments might exist to the implementation of those plans?  
And second, what role should a private company like Delta Wetlands be able to play in 
large-scale water supply? 
 

II.  The Players 
 
Four teams will participate in this exercise: 
 
Delta Wetlands:  Team 1 provides legal counsel to Delta Wetlands.  Your job is to 
advocate for approval of this project, preferably with as few changes as possible.  You do 
have the ability to make concessions or changes, if you think those changes improve your 
chances of approval without jeopardizing the success of the project. 
 
Metropolitan Water District of Southern California:  Team 2 provides legal counsel to 
“Met”, a water agency responsible for supplying the Los Angeles and San Diego areas.  
Met is a water wholesaler; it brings water from other parts of the state to the LA/San 
Diego region, and sells that water to local supply agencies, which in turn deliver it to 
consumers. 
 
Met is the largest water supply agency in the country.  The agencies it supplies in turn 
supply millions of people, and Met’s revenues from those water sales are substantial.  But 
it faces several challenges sustaining and increasing its water supply to keep pace with 
development in its service area.  Local groundwater supplies, though available, are not 

                                                 
1 Warming temperatures are expected to move snow-lines to higher elevations, meaning that less 
precipitation will be stored as snow or ice, and that more will run off immediately.  In most mountainous 
areas, that shift will increase winter flooding and decrease summer and fall flows. 



abundant, and local surface water resources are minimal.  Met therefore relies heavily on 
water from the Colorado River and the Bay-Delta.  But recent decisions by the Secretary 
of the Interior will reduce Met’s share of Colorado River water, and environmental 
problems in the Bay-Delta could prevent the California Department of Water Resources, 
with which Met has a delivery contract, from providing full deliveries.   
 
Because of its combination of substantial cash reserves and tenuous supplies, Met has 
been a strong proponent and user of water transfers and water markets.  It has purchased 
water supply options—that is, the pre-arranged right to exchange payment for water in 
times of drought—from numerous Central Valley agricultural water-supply districts, and 
is often in the hunt for additional supplies.  It therefore is a potential purchaser of Delta 
Wetlands’ water.   However, because Met already has a contract with the California 
Department of Water Resources for delivery of a significant amount of water from the 
Bay-Delta, it may have some concerns about a new appropriator dipping into that same 
supply.  As Met’s representatives, you therefore need to first determine what Met’s 
position on Delta Wetlands’ application should be, and then you will need to decide how 
you will advocate for that position. 
 
Environmental Defense:  Team 3 provides legal counsel to Environmental Defense, a 
non-profit environmental organization with an office in northern California.  Several 
decades ago, one of your attorneys wrote a seminal article arguing for more extensive use 
of water markets, and your organization has traditionally prided itself on taking a 
pragmatic, market-oriented approach to environmental protection.  However, the 
organizational commitment to markets is not ideological; you support them if and only if 
you think they will fulfill environmental goals.  Environmental Defense also has been a 
longtime advocate for recovery of the Bay-Delta ecosystem, and your scientists believe 
that one crucial step toward recovering the ecosystem is reducing the amount of water 
pumped out of it.  So, like Met, you will need to decide on your position on this proposal, 
and then will need to prepare an advocacy strategy to support that position. 
 
State Water Resources Control Board:  You are the regulatory agency charged with 
approving or disapproving applications to appropriate water in California.  You must 
ultimately decide, based on testimony presented to you, whether or not to accept this 
application. 
 
Unlike many natural resource agencies, which have a single agency head working with 
staff, the State Board is run by a multi-member board.  Those board members are 
nominated by the governor and confirmed by the state legislature, and their terms may 
outlast individual administrations.  Consequently, the board tends, on the whole, to be 
somewhat politically balanced and centrist.  It also is chronically overloaded; its backlog 
of unresolved applications is enormous, and it has limited resources for monitoring 
compliance with water rights permits or enforcing violations.   
 



III.  The Process 
 
1.  Each team will have fifteen minutes to coordinate its strategy.  Please prepare in 
advance; the purpose of this fifteen minutes is just to allow you to finalize your 
approach, and to ask me any questions that have arisen during your preparations. 
 
2.  Delta Wetlands will present to the SWRCB the case in favor of its proposal.  It will 
have ten minutes.  During all presentations, the SWRCB may interject questions at any 
time. 
 
3.  Met will present and support its position on the proposal.  It will have ten minutes.   
 
4.  Environmental Defense will present and support its position on the proposal.  It will 
also have ten minutes.  
 
5.  We will take a three minute break, in which the Delta Wetlands team will prepare its 
rebuttal testimony, and the SWRCB members may discuss their remaining questions. 
 
6.  Delta Wetlands will have five minutes to respond to the testimony of Met and 
Environmental Defense. 
 
7.  The SWRCB members then will deliberate, asking additional questions to the groups 
if they choose to, until they reach a decision. 
 
8.  We then will have a followup discussion of the process, and of the role of marketing 
in water policy. 
 



IV. The Project 
 
The project proposed by Delta Wetlands is fairly simple, as least as a matter of 
engineering and sales.  Delta Wetlands would fortify the levees surrounding the larger 
two of its four Delta islands and would construct water intake and output facilities.  It 
then would pump water into storage during late winter and early spring, when rain and 
snowmelt create high flows.  That pumping would only be legally possible, of course, 
when the needs of more senior appropriators, including the California Department of 
Water Resources and the Bureau of Reclamation, already have been met.  The stored 
water then would be marketed, primarily in the late spring, summer, or fall, to public or 
private buyers.   
 

 
A Bay-Delta map showing the four islands to be included in the Delta Wetlands project.  Webb Tract and 
Bacon Island would become reservoirs, and Holland Tract and Bouldin Island would be used for habitat 
restoration.  The federal (Tracy) and state (Banks) pumping plants are located at the bottom of the map.  
From deltawetlands.com. 



 
A cross-section diagram of Delta Wetlands proposed reservoirs.  Note that when the reservoir is empty, the 
water level in the adjacent channel (shown at the far right of the lower diagram) is much higher than the 
ground surface within the island.  From deltawetlands.com. 
 
Delta Wetlands would sell water to any willing purchaser, so long as the price is right.  It 
does not yet have any contracts signed, but it anticipates that several groups will do much 
of the buying: 
 

• agricultural water districts in the San Joaquin River valley.  These districts 
presently receive water from the State Water Project and the Central Valley 
Project, but neither project is consistently able to deliver full contractual amounts.  
Even if the projects could supply full contractual deliveries, some agricultural 
users still might want more water.  

  
• urban water suppliers, primarily but not exclusively in the Los Angeles and San 

Diego regions.  These suppliers already provide water to millions of people and 
anticipate additional population growth, yet supplies from two of the region’s 
other major sources—the Colorado River and the eastern Sierra Nevada (the area 
south of Mono Lake)—are expected to decrease.  The southern California cities 
therefore already are in the market for new sources.  Some cities in central 
California and in the San Francisco Bay Area may also be interested. 

 
• federal and state governments.  Both federal and state governments are 

responsible for fulfilling water supply contracts and for protecting and restoring 
environmental conditions in the Bay-Delta.  Those responsibilities often conflict, 



and Delta Wetlands expects that an additional supply in the Bay-Delta, which 
could be used to freshwater flows in times of need, could ameliorate those 
conflicts. 

 
The potential to supply water in times of need is obviously the primary reason for 
proposing the project.  But Delta Wetlands also identifies several other potential benefits.  
To sweeten the deal and lessen environmental opposition, it proposes to pursue wetland 
restoration projects on two of its four islands.  By fortifying levees and partially filling 
the island, Delta Wetlands may reduce flooding risks.  While the state or federal 
governments would need to pay for water from Delta Wetlands, the project itself would 
be privately funded, and, unlike the Central Valley Project or the State Water Project, 
would not produce a massive construction bill for water districts or the taxpayers.  Should 
the project prove to be an economic failure, the risk will be shouldered by private parties 
alone.  Finally, the project will be available quickly.  The reservoirs already exist; they 
just contain crops instead of water. 
 

 
A map of the proposed habitat restoration project.  From deltawetlands.com. 
 

 
A cross-sectional diagram of an island with restored habitat.  From deltawetlands.com. 



 
V.  The Issues 

 
From the time it was first proposed, the Delta Wetlands project has aroused opposition, 
particularly from farmers within the Delta region, from water suppliers who serve areas 
immediately surrounding the Bay-Delta, and from San Joaquin County, whose 
geographic area includes much of the Delta.  That opposition has highlighted a few 
potential issues. 
 
A.  The Law of Appropriative Rights 
 
As we learned earlier in this course, water rights, particularly in the American west, 
traditionally were closely tied to specific uses.  Fearful of latent, unexercised rights, 
western states uniformly held that one could obtain a water right only by withdrawing 
water from a watercourse and putting that water to reasonable and beneficial use, and that 
such rights could be forfeited through non-use.  The creation of regulatory agencies and 
permitting schemes did not significantly change these requirements.  Users still needed to 
identify their proposed use before obtaining permits; needed to petition water regulators 
if they proposed to change the place or purpose of use; and could forfeit rights, 
notwithstanding the existence of a permit, if they failed to put available water to 
continuous use. 
 
In California, those requirements now are expressed in the state constitution and in a 
series of statutory provisions: 
 

Cal. Const. art 10 § 2: …The right to water or to the use or flow of water in or 
from any natural stream or water course in this State is and shall be limited to 
such water as shall be reasonably required for the beneficial use to be served, and 
such right does not and shall not extend to the waste or unreasonable use or 
unreasonable method of use or unreasonable method of diversion of water. 
 
Cal. Water Code § 275: The department and board shall take all appropriate 
proceedings or actions before executive, legislative, or judicial agencies to 
prevent waste, unreasonable use, unreasonable method of use, or unreasonable 
method of diversion of water in this state. 
 
Cal. Water Code § 1240: The appropriation must be for some useful or beneficial 
purpose, and when the appropriator or his successor in interest ceases to use it for 
such a purpose the right ceases. 
 
Cal. Water Code § 1260: Every application for a permit to appropriate water shall 
set forth all of the following: 
 
(a) The name and post office address of the applicant. 
(b) The source of water supply. 
(c) The nature and amount of the proposed use. 
(d) The location and description of the proposed headworks, ditch canal, and 
other works. 



(e) The proposed place of diversion. 
(f) The place where it is intended to use the water. 
(g) The time within which it is proposed to begin construction. 
(h) The time required for completion of the construction. 
(i) The time for the complete application of the water to the proposed use. 
(j) All data and information reasonably available to applicant or that can be 
obtained from the Department of Fish and Game concerning the extent, if any, to 
which fish and wildlife would be affected by the appropriation, and a statement 
of any measures proposed to be taken for the protection of fish and wildlife in 
connection with the appropriation. 
(k) Sufficient information to demonstrate a reasonable likelihood that 
unappropriated water is available for the proposed appropriation. 
 
Cal. Water Code § 1262: If for agricultural purposes the application shall give the 
legal subdivisions of the land and the acreage to be irrigated, as near as may be. 
 
Cal. Water Code § 1264: If for municipal water supply the application shall state 
the present population to be served, and, as near as may be, the future 
requirements of the city. 
 
Cal. Water Code § 1266: If for storage in a reservoir the application shall state 
the height of dam, the capacity of reservoir, and the use to be made of the 
impounded waters, except that for storage underground these additional 
requirements as to height of dam and capacity of reservoir shall be given as near 
as may be. 
 
Cal. Water Code § 1301: The notice[2] shall specify all of the following: 
 
(a) The number of the application. 
(b) The name and address of the applicant. 
(c) The date of filing. 
(d) The source of supply. 
(e) The amount applied for. 
(f) The season of diversion. 
(g) The location of the point of diversion. 
(h) The use to be made. 
(i) The location of the place of use. 
(j) The date of issuance of the notice. 
(k) Such other information as the board deems necessary. 
 
Cal. Water Code § 1381: The issuance of a permit gives the right to take and use 
water only to the extent and for the purpose allowed in the permit. 
 
Cal. Water Code § 1701:  At any time after notice of an application is given, an 
applicant, permittee, or licensee may change the point of diversion, place of use, 
or purpose of use from that specified in the application, permit, or license; but 
such change may be made only upon permission of the board. 
 

                                                 
2 The SWRCB must provide public notice when it receives an application for appropriation.  This section 
specifies the contents of that notice. 



Cal. Water Code § 1702: Before permission to make such a change is granted the 
petitioner shall establish, to the satisfaction of the board, and it shall find, that the 
change will not operate to the injury of any legal user of the water involved. 

 
Delta Wetlands does not view those requirements as particularly problematic.  
Throughout the state, there are water shortages.  In recent years, both the State Water 
Project and the Central Valley Project have been unable to deliver as much water as their 
contractors requested, often falling short by wide margins, and the California State Water 
Resources Control Board faces a substantial backlog of permit applications.  Delta 
Wetlands therefore anticipates plenty of demand to put its water to beneficial use.  Its 
applications for appropriation define the proposed beneficial uses as “Domestic, 
Irrigation, Municipal, Industrial, and Fish and Wildlife” and state that the service area 
will be the “Central Valley Project Service Area (CVP), State Water Project Service Area 
(SWP), and Bay-Delta Estuary.”   
 

  
Service areas, Central Valley Project (left) and State Water Project (right).  From rubicon.water.ca.gov. 
 
Delta Wetlands’ confidence is bolstered by successful recent efforts to reform 
California’s water laws to encourage water marketing.     
 

Cal. Water Code § 109:  (a) The Legislature hereby finds and declares that the 
growing water needs of the state require the use of water in an efficient manner 
and that the efficient use of water requires certainty in the definition of property 
rights to the use of water and transferability of such rights. It is hereby declared 
to be the established policy of this state to facilitate the voluntary transfer of 
water and water rights where consistent with the public welfare of the place of 
export and the place of import. 
 
(b) The Legislature hereby directs the Department of Water Resources, the State 



Water Resources Control Board, and all other appropriate state agencies to 
encourage voluntary transfers of water and water rights, including, but not 
limited to, providing technical assistance to persons to identify and implement 
water conservation measures which will make additional water available for 
transfer. 
 
Cal. Water Code § 475: The Legislature hereby finds and declares that voluntary 
water transfers between water users can result in a more efficient use of water, 
benefiting both the buyer and the seller. 
 
The Legislature further finds and declares that transfers of surplus water on an 
intermittent basis can help alleviate water shortages, save capital outlay 
development costs, and conserve water and energy. 
 
The Legislature further finds and declares that it is in the public interest to 
conserve all available water resources, and that this interest requires the 
coordinated assistance of state agencies for voluntary water transfers to allow 
more intensive use of developed water resources in a manner that fully protects 
the interests of other entities which have rights to, or rely on, the water covered 
by a proposed transfer. 

 
Those changes reflect a general concern, often heard throughout the state, that existing 
water allocation patterns are inefficient, and that in trying to reform those patterns, 
marketing offers an appealing alternative to traditional regulatory intervention.  State 
reports dating back to the 1970s have consistently identified increased water marketing as 
an appropriate and perhaps even indispensable approach to confronting the state’s water 
woes. 
 
Consider whether you think Delta Wetlands’ approach to complying with these 
requirements is legal and appropriate.  Has Delta Wetlands provided enough information 
to the SWRCB?  Can its application be approved?  Should it be approved?  What position 
would your client take? 
 
B.  Environmental Laws 
 
In order to proceed with the project, Delta Wetlands will need to comply, or assist public 
agencies in complying, with several environmental laws.  The State Water Resources 
Control Board’s approval process requires consideration of environmental criteria.  Delta 
Wetlands also will need to comply with the take prohibitions of the federal and state 
Endangered Species Acts.  Because of section 404 of the Clean Water Act, it will need to 
obtain dredge and fill permits from the Army Corps of Engineers.  And it may need to 
obtain discharge permits under the Clean Water Act’s NPDES program.3 
 
                                                 
3 Whether discharge permits are necessary when pollutant-containing water from one water body is 
discharged into another water body is currently an unresolved question.  EPA recently adopted rules stating 
that the CWA does not apply to such discharges, but it did so after several federal appellate courts had 
ruled that such permits are necessary.   



The need for federal and state agencies to issue permits creates another layer of 
environmental requirements.  Because the Army Corps of Engineers, a federal agency, 
will be making a discretionary decision with potential environmental consequences, it 
must comply with the National Environmental Policy Act.4  Similarly, the State Water 
Resources Control Board must comply with the California Environmental Quality Act, a 
state statute modeled upon and quite similar to NEPA.  Both statutes require disclosure of 
the significant adverse impacts of proposed projects, and CEQA, unlike NEPA, also 
requires agencies to take all feasible steps to avoid or mitigate those impacts. 
 
Both NEPA and CEQA demand forecasting, yet implementing regulations for both 
statutes acknowledge that agencies cannot always predict all the impacts of their projects.  
The California Resource Agency’s CEQA regulations state that “[i]f, after thorough 
investigation, a lead agency finds that a particular impact is too speculative for 
evaluation, the agency should note its conclusion and terminate discussion of the impact.” 
14 Cal. Code Regs § 15145.  The NEPA regulations provide somewhat more detailed 
guidance: 
 

40 C.F.R. 1502.22:  When an agency is evaluating reasonably foreseeable 
significant adverse effects on the human environment in an environmental impact 
statement and there is incomplete or unavailable information, the agency shall 
always make clear that such information is lacking. 
 
(a) If the incomplete information relevant to reasonably foreseeable significant 
adverse impacts is essential to a reasoned choice among alternatives and the 
overall costs of obtaining it are not exorbitant, the agency shall include the 
information in the environmental impact statement. 
 
(b) If the information relevant to reasonably foreseeable significant adverse 
impacts cannot be obtained because the overall costs of obtaining it are 
exorbitant or the means to obtain it are not known, the agency shall include 
within the environmental impact statement: 

(1) A statement that such information is incomplete or unavailable; (2) a 
statement of the relevance of the incomplete or unavailable information to 
evaluating reasonably foreseeable significant adverse impacts on the human 
environment; (3) a summary of existing credible scientific evidence which is 
relevant to evaluating the reasonably foreseeable significant adverse impacts on 
the human environment, and (4) the agency's evaluation of such impacts based 
upon theoretical approaches or research methods generally accepted in the 
scientific community. For the purposes of this section, “reasonably foreseeable” 
includes impacts which have catastrophic consequences, even if their probability 
of occurrence is low, provided that the analysis of the impacts is supported by 
credible scientific evidence, is not based on pure conjecture, and is within the 
rule of reason. 

 

                                                 
4 It also must comply with section 7 of the ESA, but in this exercise we will not consider those 
requirements. 



To comply with those requirements, the SWRCB and the Army Corps have prepared a 
joint environmental impact statement.  One observer summarizes that EIS in the 
following terms: 
 

The final EIS considered the potential uses and places of use of the Project 
water and found that the environmental effects of using Project water 
could include growth inducement and expanded agricultural cultivation. 
Additionally, urban growth and crop cultivation could result in secondary 
environmental impacts such as loss of vegetation and wildlife habitat and 
decreased air and water quality. The final EIS states that because the area 
of delivery and the end uses of the project water are unknown, site specific 
analysis would be speculative, and the location and amount of any growth 
is impossible to estimate. 

 
While the EIS does discuss the consequences of supplying water to Delta 
Wetlands’ reservoirs, it does not otherwise discuss the impacts of moving water 
from the reservoir to delivery sites, or the impacts of applying the water. 
 
Commenting on the draft EIS, which contained similar language, several project 
opponents argued that this approach was inappropriate.  They argue that an EIS that does 
not address the impacts of moving and applying water is ignoring significant project 
impacts, and that those impacts, while perhaps not certain, should be amenable to at least 
some discussion.  They have flagged several potential impacts they think deserve more 
specific discussion: 
 

• Increased agricultural runoff.  If more water is applied to fields, more water may 
run off those fields, carrying contaminants with it. 

• Increased energy consumption.  Water is heavy, and pumping and, if necessary, 
treating it requires huge amounts of energy output.  According to the California 
Department of Water Resources, water management accounts for approximately 
twenty percent of California’s electricity consumption. 

• Land use changes.  Where water goes, new agricultural fields or new housing 
developments may follow, displacing previously undeveloped habitat, altering 
traffic patterns, and changing air quality.  

 
Do you think the EIS provides sufficient discussion?  Would your client argue for more 
detail? 
 
Infrastructure  
 
In addition to compliance with environmental laws and water code requirements, Delta 
Wetlands faces another challenge: getting water to purchasers. 
 
Many of the areas where Delta Wetlands would like to sell water are geographically 
removed from the Delta, some by as much as several hundred miles.  While the federal 
and state canals link the Delta to southern California, and some small and mid-sized 



water suppliers have their own intake pipes in the Delta, Delta Wetlands does not itself 
own or control any of that infrastructure.  For most sales, Delta Wetlands will be reliant 
on delivery infrastructure owned and managed by someone else; in the language of water 
managers, someone else will need to “wheel” Delta Wetlands’ water.  Only if the federal 
or state governments purchase increased in-stream flows—in other words, only if they 
pay Delta Wetlands to release water from the reservoir to the Delta in times of low 
flow—will Delta Wetlands be able to rely exclusively on its own infrastructure.   
 
That creates several potential challenges for Delta Wetlands.  First, managers of delivery 
infrastructure may not want Delta Wetlands to use their facilities, and may seek to block 
access to those facilities.  They may also charge exorbitant rates.  And even if managers 
are willing to wheel water, their facilities have limited capacity, both because of physical 
designs and because of regulatory limitations.  For example, almost any delivery to 
Southern California would need to pass though the federal or state pumps at the southern 
edge of the Delta, but pumping levels are heavily regulated, and may be subject to greater 
future restrictions designed to protect in-Delta water quality and fish species. 
 
California law provides some leverage to Delta Wetlands, for it contains provisions 
designed to allow a water transferor to use available wheeling facilities.   
 

Cal. Water Code 1810:  Notwithstanding any other provision of law, neither the 
state, nor any regional or local public agency may deny a bona fide transferor of 
water the use of a water conveyance facility which has unused capacity, for the 
period of time for which that capacity is available, if fair compensation is paid 
for that use, subject to the following: 
 
(a) Any person or public agency that has a long-term water service contract with 
or the right to receive water from the owner of the conveyance facility shall have 
the right to use any unused capacity prior to any bona fide transferor. 
 
(b) The commingling of transferred water does not result in a diminution of the 
beneficial uses or quality of the water in the facility, except that the transferor 
may, at the transferor's own expense, provide for treatment to prevent the 
diminution, and the transferred water is of substantially the same quality as the 
water in the facility. 
 
(c) Any person or public agency that has a water service contract with or the right 
to receive water from the owner of the conveyance facility who has an 
emergency need may utilize the unused capacity that was made available 
pursuant to this section for the duration of the emergency. 
 
(d) This use of a water conveyance facility is to be made without injuring any 
legal user of water and without unreasonably affecting fish, wildlife, or other 
instream beneficial uses and without unreasonably affecting the overall economy 
or the environment of the county from which the water is being transferred. 
 
1811:  As used in this article, the following terms shall have the following 
meanings: 
 



(a) “Bona fide transferor” means a person or public agency as defined in Section 
20009 of the Government Code with a contract for sale of water that may be 
conditioned upon the acquisition of conveyance facility capacity to convey the 
water that is the subject of the contract. 
 
(b) “Emergency” means a sudden occurrence such as a storm, flood, fire, or an 
unexpected equipment outage impairing the ability of a person or public agency 
to make water deliveries. 
 
(c) “Fair compensation” means the reasonable charges incurred by the owner of 
the conveyance system, including capital, operation, maintenance, and 
replacement costs, increased costs from any necessitated purchase of 
supplemental power, and including reasonable credit for any offsetting benefits 
for the use of the conveyance system. 
 
(d) “Replacement costs” mean the reasonable portion of costs associated with 
material acquisition for the correction of irreparable wear or other deterioration 
of conveyance facility parts that have an anticipated life that is less than the 
conveyance facility repayment period and which costs are attributable to the 
proposed use. 
 
(e) “Unused capacity” means space that is available within the operational limits 
of the conveyance system and that the owner is not using during the period for 
which the transfer is proposed and which space is sufficient to convey the 
quantity of water proposed to be transferred. 
 
1813:  In making the determinations required by this article, the respective public 
agency shall act in a reasonable manner consistent with the requirements of law 
to facilitate the voluntary sale, lease, or exchange of water and shall support its 
determinations by written findings. In any judicial action challenging any 
determination made under this article the court shall consider all relevant 
evidence, and the court shall give due consideration to the purposes and policies 
of this article. In any such case the court shall sustain the determination of the 
public agency if it finds that the determination is supported by substantial 
evidence. 

 
If you represent Delta Wetlands, do you think those statutory provisions provide you with 
assurance that you can deliver on your water deals?  Can you assure the State Water 
Resources Control Board that you actually can follow through on those deals?  For the 
other groups, how do those provisions affect your position on Delta Wetlands?  Do they 
make you more supportive or less, and do they provide you with arguments for or against 
approving Delta Wetlands’ permit applications? 
 
Privatization 
 
While the SWRCB’s authority is constrained by specific statutory provisions, it also has 
an overarching responsibility to consider the public interest, and may factor that interest 
into its decision to grant or deny a water permit.   
 



Cal. Water Code 1253: The board shall allow the appropriation for beneficial 
purposes of unappropriated water under such terms and conditions as in its 
judgment will best develop, conserve, and utilize in the public interest the water 
sought to be appropriated. 
 
Cal Water Code 1255:  he board shall reject an application when in its judgment 
the proposed appropriation would not best conserve the public interest. 

 
That discretion begs a few questions.  Is water marketing in the public interest?  Is the 
water marketing proposal here at issue in the public interest?  The appendices introduce 
you to some contrasting perspectives on water marketing.  What position should your 
client adopt?  How would you justify that position? 


