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ORAL ARGUMENTiPUBLICATION

The Appellant does not request oral argument. The

Appellant requests publication, particularly given the trial

court's indication that there are few recent decisions and

no decision on point regarding the concept of "mistake" as

it relates to computer printing errors, technologically

based mistakes and what standards should be applied under

sec. 802.05, Wis. Stats., which requires an attorney to

certify that the has read the document being signed. In

this case, the attorney dictate final changes over the

should of a secretary who then printed off an earlier draft

and that mistake was not caught prior to signing the

document. The appeal involves a request from the trial

court for guidance with respect to the application of sec.

802.05,Wis.Stats., and the sanctions appropriate thereunder;

as well as the applicability of sec. 806.07(1) (a), Wis.

Stats., where the court finds a mistake has occurred but

deems that a mistake should be judged under an "excusable

neglect standard." This case also calls for a review of the

applicability of secs. 806.. 07(1) (g) and (h), Wis. Stats.,

pertaining to what type of mistakes, in this "new electronic

age," should call into play equitable and remedial relief.

While existing case law is fairly consistent regarding the

remedial nature of secs.806.07(1) (a), (g) and (h), Wis.
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Stats., and the strong public policy directives to liberally

permit parties to have their day in court while strongly

disfavoring default judgments, the trial court's request for

further guidance suggest that publication may be beneficial

to other courts.

STATEMENT OF ISSUES

1. Did the trial court err in granting a default
judgment against the defendants who filed a
timely answer, but mistakenly filed an early
draft of the answer that did not respond to
all of the causes of action?

The trial court held that a Uclear mistake" occurred

under sec. 806.07(1) (A), Wi~. Stats., but held that default

judgment could be granted if the uexcusable neglect"

standard was not met. Default judgment was granted with the

trial court not awarding damages until further guidance was

provided through this appeal.

2. Where an answer was timely filed but was
incomplete due to a mistake in printing it,
did the trial court abuse its discretion in
not allowing an amended answer filed two days
after the defendant was notified of the
mistake and instead granting a default
judgment, and in denying the defendants'
motion to reopen under sees. 806.07(1) (a),(g)
and (h), Wis. Stats?

The trial court did not address Wis. Stat. Sees.

806.07(1) (9) and (h), but instead focused on the need for

appellate guidance on the issue of "mistake" versus

"excusable neglect H under Wis. Stat. Sec. 806.07(1) (a) and

2



how the statute should be read in light of mistakes that

arise out of the use of computer technology.

3. Once the trial court found that a "clear
mistake" had been made in signing and filing
the wrong draft of the answer, did the trial
court err in imposing a sanction under sec.
802.05, Wis. Stats., that is not provided
under that statute, namely a default
judgment?

The trial court found that the law is not clear and

allowed the default judgment to stand pending further

guidance from the Court of Appeals. The trial court did not

specifically address the limited sanctions permitted by

statute for a violation of sec. 802.05, Wis. Stats., which

do not permit default judgment· as a remedy.

STANDARD OF REVIEW

The appellate Court's review of a trial court's

decision involving a determination of law to undisputed.

facts is de novo. Millen v. Thomas, 201 Wis.2d 675/ 550

N.W.2d l34 (Ct.App. 1996), review denied, 204 Wis.2d 321,

555N.W. 2d 125.

STATEMENT OF THE CASE

A. Nature of Case.

Plaintiff-Respondent Shawn Johnson ("Johnson") has

brought several actions (two Administrative Code actions and

a circuit court action in Racine County which is the

underlying case in this appeal) against Mark Galluzzo
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(hereinafter nGalluzzo") and his two Italian restaurants,

Defendants-Appellants Roma II - Waterford, LLC and Roma's

E.T., Inc. (hereinafter "Roma's"). Johnson ran the Waterfor

Roma"s for Galluzo, during which time they had an 18-month

sexual relationship which occurred at Galluzzo's East Troy

residence. All of Johnson's legal actions and proceedings

were commenced after Galluzzo filed a criminal complaint

with the Racine County Sheriff's Department for theft and

after Johnson voluntarily quit after being confronted by

Galluzzo for embezzlement and unpaid bills of some $18,000.

Galluzzo had leased the Waterford restaurant to Johnson for

some 18 months (Johnson claims that she was an employee

manager) under which Johnson was to pay Galluzzo rent in the

amount of $500 a week and Johnson would pay the bills and

keep the profit. Unfortunately, Galluzzo agreed to issue a

check to Johnson in the amount of $100 a week after Johnson

requested that a ama.IL check be' issued to put her in a

better position relative to a child support matter with one

of the fathers of her children. In response to Galluzzo's

criminal complaint, Johnson filed an action for unpaid wages

against a legal entity that did not exist, Rorna Pizza II.

(Galluzzo participated in the unoerlying proceeding to form

a record regarding the nature of Johnson's legal
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relationship with him to simplify the inevitable additional

actions that would follow.)

Johnson commenced a second administrative action

alleging sexual harassment regarding the parties' 18-month

sexual relationsh8p (ERD Case No. 2006-03187 and EEOC Case

No. 26G2006-01754C). That case was recently decided on

August 21, 2008 by Administrative Law Judge John A.

Grandberry finding in favor of Galluzzo on all counts and

dismissed Johnson's allegations as incredible. (See

Appendix: Decision). That case is referenced here only to

demonstrate the efforts of Galluzzo and Roma's to contest

all of Johnson's allegations in eac.h and everty action

brought by her.

Johnson filed a sexual harassment claim, which is now

being appealed by her and is pending before theLIRC.

Johnson's attorney ahd also initially sent letter to

Galluzzo alleging that he raped Johnson (some 60-80 times)

over an 18-month period. Roma's has always aggressively

defended against Johnson's legal actions as Galluzzo has

refused to withdraw his criminal complaint for the return of

the stolen property.

The nature of this action. relates to the substance of

the initial administrative action for unpaid wages/
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compensation pertaining to her 18 months at Roma's Waterford

location.

ROffia's, aside from a myriad of factual and legal

defenses, also has a meritorious defense insofar as the

administrative appeals and the lawsuit against the current

defendants involve different parties.

Finally, since this appeal was filed the Administrative

Law Judge dismissed all of Johnson's claims as factually and

legally insufficient.

PROCEDURAL STATUS

Johnson filed a circuit court action in Racine County

to enforce an underlying administrative judgment (against a

hon-entity: ref. Ex. A, Plaintiff's Complaintj Index Doc. 2)

which was served on Roma's October 8, 2007. (Index Doc. 2-

12). A timely answer was filed on November 13, 2007.

(Index Doc. 4).

On December 17, 2007, without notifying Roma's attorney

of the obvious mistake in the filing of a partial answer,

Johnson moved for default judgment (Index Doc. 7). Roma's

immediately filed its original intended answer and

counterclaim (changed only as to date and adding "Amended"

to the document) (Index Doc. 5; see also Affidavit, Index

Doc. 12). The counterclaim timely raised claims against

Johnson, that she answered on January 7, 2008. (Index Doc.
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10'). The amended answer was timely filed as both a "curative

document and an amended (supplemental) pleading permitted

under sec. 802.09, Wis. Stats., curing defects raised by

Johnson's motion for default judgment. Johnson has never

moved to strike the amended answer as untimely, has not

challenged the answer as an impermissible supplemental or

amended pleading under sec. 802.09, Wis. Stats., nor has

ever requested the court to dismiss Roma's counterclaim

(which the court struck without explanation).

Johnson, after receiving the amended answer and

counterclaim, did not move to strike the same but continued

with the motion for default under a strict reading of the

default statute (sec. 806.02(1), Wis. Stats.) On January 28,

2008. The trial court granted the default judgment even

though it found that there was a "clear and obvious mistake"

in the filing of an erroneous initial draft of the answer

while not addressing the amended answer and counterclaim

that was filed prior to the motion.

Roma's filed a motion for reconsideration and motion to

vacate the default judgment which was heard on April 7, 2008

before the Honorable Stephen A.Simanek. The trial Court

stated as follows:

Now I recognize that this was a mistake, but the
statute requiring attorneys to sign the documents
is to serve the purpose of making sure they read
and know what it is they are signing.
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The trial court then discussed the applicability of

sec. 802.05, Wis. Stats., regarding an attorney signing a

document, albeit ignoring the limited sanctions that are

provided therein, and found that even though there had been

a mistake, that the statutory language regarding "mistake"

should be viewed under a very high ,standard described as

"excusable neglect," even though the statutory language

citing "mistake" is not predicated by the term "excusable./I

The trial court summarized its findings as follows:

··.The plaintiff' s c i.v.i L action to enforce the
underlying administrative judgment and for
additional relief was filed·on October 12, 2007.
A timely answer was filed by mailing and facsimile
transmission to the court and attorney Piefer on
November 12, 2007. There is no issue that a
timely answer was filed.

A clear factual. explanation for_the mistake in the
draft of the answer that was filed is contained in
the attached affidavit and the record that was
made on January 28, 2008. There is no issue that
plaintiff's counsel made no effort to alert
counsel for the defendant of what the court
labeled a "clear and obvious mistake./I Instead,
plaintiff's counsel proceeded to file a motion for
default hoping that a strict reading of the
default statute itself and an unforgiving view of
the mistake provisions of Wisconsin Statute
806.07(1) (a) as interpreted by the Appellate Court
in Johns VB. Oneida, 2001 Wis.2d 600, 549 NW2d 269
(Ct. App. 1996), would not be applied.
Specifically, Wisconsin Statute 806.07, "Relief
from Judgment or Order," applies under the
forgoing case to situations where a trial court is
considering whether or not to grant the default
judgment. That is, where a default judgment could
technically be rendered, trial courts are urged
not to enter such default judgments where
circumstances exist to re-open under section
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806.07, Wis. Stats. That statute exist to re-open
under section 806.07, Wis. Stats. That statute
directs a court to re-open a judgment, when a
motion is made within a reasonable period of time,
for:

(D) "Mistake, inadvertence, surprise, or excusable
neglect." Given the nature of the long history of
litigation and clear efforts by the defendants to
join issue and fight the claims of the plaintiff,
the fact that an answer was timely filed put the
plaintiff on notice that the complaint was being
contested. The mistake did not prejudice the
plaintiff in any way, particularly given that the
correct answer was immediately filed. The
Wisconsin Rules of Civil Procedure have been
consistently interpreted that pleadings are to be
liberally construed and amended pleadings can be
filed as a matter of right. The Court has already
found that a "clear mistake" was made consistent
with the directive of Wisconsin Statute Sec.
806.07 and therefore it is respectfully submitted
that the default judgment under the previous
circumstances is manifestly unjust and contrary to
Wisconsin law.

It should also be noted that a default judgment
cannot be granted against the amended answer as
there was no motion to strike filed by the
plaintiff. Similarly, the plaintiff never brought
a motion attacking the plaintiff's counter-claim,
which was timely filed. In fact, the plaintiff's
response to the defendant's counter-claim was to
file an answer to join issue.on the defendants'
counterclaim. As such, the Order striking the
plaintiff's counter-claim should not have been
granted. (It should also be noted that since the
plaintiff did not request this relief, it did not
provide the defendants notice that this issue
would be raised.)

STATEMENT OF FACTS

Johnson initially filed a wage claim with the

Department of Workforce Development; a claim against a non-
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entity described as URoma Pizza II." There was a

preliminary finding by Michael Sansone, a Labor Standards

Investigator, that the initial wage claim by Johnson could

proceed, even though the Respondent in that action was

clearly not properly named (Roma Pizza II) .

On September 18, 2006, Johnson filed a complaint with

the Equal Rights Division of the Department of Workforce

Development (ERD Case No. 200603187 and EEOC Case No.

26G200601754C) alleging a violation of the Wisconsin Fair

Employment Act, sec. 111.31-395, Wis.'S"tats., by

discriminating against her in regard to the terms or

conditions of her employment.because of sex and/or sexual

harassment. Again, this was against a non-entity, Roma

Pizza II. The matter was ·heard before Administrative Law

Judge John A. Grandberry on July 10, 2007, at which time a

lengthy hearing was held. The matter was not decided until

August 21, 2008 (after the circuit court proceedings and the

notice of appeal was filed in this matter), but found as

follows:

1. The non-entity known as Roma Pizza II did not
discriminate against Johnson because of sex, that Ms.
Johnson was not subjected to sexual harassment, her
employment was not terminated because of sex, and that
Johnson voluntarily resigned after being confronted
with allegations of embezzlement and theft.

2. The conclusions of law reiterated the foregoing.
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On September 13, 2007/ Johnson filed a complaint in the

circuit court for Racine County naming different defendants,

namely Roma II - Waterford, LLC and Roma's E.T., Inc. The

same contained four causes of action, but related to all of

the underlying allegations of Johnson against the non-entity

Roma pizza II described above. The new defendants timely

filed an answer on November 13, 2007 (Amended Index 4-3.)

Johnson filed a motion for default judgment insofar as the

initial answer of the defendants was an initial draft that

was mistakenly filed (Amended Index 12-4, Transcript'of

Proceedings of Hon. Stephen A. Simanek of April 7, 2008)

which did not address the last cause of action. Two days

later, on December 19, 2007, the Defendants-Respondents

(hereinafter ref~rred to as "Roma'·s") corrected its mistake

and filed an Amended Answer and Counterclaim on December 19,

2007 (Amended Index 5-5). Johnson did not contest the

filing of a counterclaim, re-filing a reply to counterclaim

on January 7/ 2008 (Amended Index 10-3)and did not file a

motion to strike the amended answer nor the counterclaim.

A motion for default judgment was heard telephonically

before Judge Simanek on January 28, 2008. On page 6 of that

transcript (lines 3-4) the judge acknowledged that:

" ... obviously, it's a mistake." The trial court again

referenced the obvious error (Transcript, January 28/ 2008,
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at p. 11, lines 18-21) and found that,UIt's clearly a

mistake," with respect to the answer. (Transcript, January

28, 2008, at p. 12, line 2). The trial court thereafter

granted the default judgment referencing sec. 806.07(1) (a),

Wis. Stats., with regard to a mistake, but indicating that

Uthere has to be some good justification or reason for the

mistake." The court went on to discuss Wisconsin Statute

802.05 regarding the certification of pleadings but did not

address the limited sanctions under that statute.

Roma's thereafter filed a motion for reconsideration

and motion to vacate default (Amended Index 11-11) and an

affidavit in support thereof (Amended Index 12-4).

The affidavit clearly sets forth an error by Roma's

counsel in reviewing a final draft of an answer and

counterclaim over the shoulder of a new secretary, but made

a clear mistake in signing a document that was an earlier

draft of the answer and was filed. The Transcript of

January 28, 2008 confirms that Johnson's attorney never

notified Roma's counsel of the obvious error before filing a

motion for default. The correct Amended Answer and

Counterclaim was filed two days after receiving the motion

for default from Johnson.

The facts and underlying proceedings in this case are

not at issue. Johnson and the owner of Roma's had a
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consensual l8-month sexual relationship which was terminated

after the owner of Roma's filed a criminal complaint for the

theft of property and discovered the embezzlement of some

$18,000 in funds. The administrative decision of Judge John

A. Grandberry on August 21, 2008, of which the Defendant-

Appellant would ask this Court to take judicial notice and

which is attached hereto as Exhibit "A,II clearly dismisses

the credibility, factual allegations and legal bases of

Johnson's contentions. It is also not disputed that the

current action is based upon administrative proceedings

brought against a non-entity, Roma Pizza II, which is not a

party to theses proceedings. (In fact, the statute of

limitations has run on the underlying wage claims.)

.. ARGUMENT

1. Should a default judgment have been granted
where a timely answer was filed, but the
trial court found that it was U a clear
mistake" in filing a partial answer and that
error was corrected two days after receiving
a motion for default by the plaintiff?

The Court held in Johns v. County of Oneida. 201

Wis.2d, 549 N.W.2d 269 (Ct. App. 1996), that "a trial court

may deny a default judgment where it determines that it will

reopen the case under Wisconsin Statute 806.07." The trial

court in this action granted a default judgment, as

discussed in the Transcript of January 28, 2008, that the
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initial answer was uclearly a mistake." (Transcript, January

28, 2007, at p. 12, line 2). The trial court immediately

thereafter discussed two concepts. The first is the issue

of "mistake." After making that finding under sec.

806.07(1) (a), Wis. Stats., the court held that such standard

should be reviewed as "excusable neglect." Similarly, the

court discussed sec. 802.05 1 Wis. Stats. 1 "certification of

an attorney," while ignoring the limited remedies found

thereunder. The court also ignored the equitable remedies

permitted utider sec. 806.07(g) and (h), Wis. Stats.,

referring to the requirement that the court considers

equitable application of that statute or, even more broadlYI

uAny other reasons justifying relief from the operation of

that judgment."

The Appellant her~in submits that once the court found

that there was a clear and simple mistake in the timely

filing of a c Lear Ly "erroneous ariswer," a "default judgment was

appropriate. This negates existing law (Johns v. County of

Oneida, Id.) and the clear reading of sec. 806.07(1) (a) I

Wis. Stats. 1 which should void default judgments where there

was a finding of umistake." The legislature did not place

the word "excusable" before "~istake," but placed that

before "excusable neglect." When the statute is clear on

its face, especially where a timely answer was filed (albeit

14



in erroneous form), the trial court effectively rewrote the

statute. Secondly, there could be no prejudice where all of

the underlying proceedings were contested and an amended

answer and counterclaim were filed two days after being

notified by opposing counsel of the "mistake."

Similarly, defects in the form of an answer, even

essentials such as a signature, constitute defects in form

rather and can be cured by the filing of an amended

pleading. Hanscher v. Kaishian, 79 Wis. 2d 374, 255 NW2d

564. -Here, a corrected amended answer was filed two days--

after the defect was pointed out by the plaintiff. The

plaintiff has not shown any prejudice l nor did the plaintiff

move to strike the amendment which was timely under sec.

802.09 1 Wis. Stats. The plaintiff even filed an answer to

the counterclaim. The failure of the defendant to join issue

does not entitle a plaintiff, as a matter of right, to a

default judgment. Riggs Mari-ne -Service, Inc. v McCann l 160

Wis.2d 846, 467N.W.2d 846 (App. 1991). Rather, the question

of whether to enter judgment is in the sound exercise of a

trial court's discretion. Hanscher, supra. It is submitted l

where the trial court found the existence of a "clear

mistake" in the timely filing of a partial answer would have

a "Draconian result", and where the Defendant immediately

filed an Amended Answer to cure the defect, that Default
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Judgment is inappropriate. No prejudice existed, the case

was in its infancy and there has been shown numerous

meritorious defenses and a long history of contesting the

Plaintiff/s allegations is uncontested.

2.Did the Trial Court err when it found,
in failing to grant relief from a
default judgment once it held that there
was a clear mistake under Wisconsin
Statute Sec. 806.07(1) (a) when the
Defendant filed a timely Answer, but
submitted an initial draft of a partial
Answer due to a clerical mistake?

Wis. Stat. Sec. 806.07 provides as follows:
806.07 Relief from judgment or order. (1) On
motion and upon such terms as are just, the court,
subject to subs. ·(2) and (3), may relieve a party
or legal representative from a judgment, order or
stipulation for the following reasons:

(a) Mistake, inadvertence, surprise, or excusable
neglect ...

Wisconsin Statute 806.07(1) (a) is to be "remedial,

should be liberally construed and give people their day in

court" is greatly favored while granting a default judgment

is no~. Baird Contracting, Inc., VB. Mid Wisconsin Bank,

189 Wis. 2nd 321, 525 N.W. 2nd 276 (Ct. App. 1994).

SimilarlYI a prompt response must also be considered.

Within days of being alerted to the mistake in draft that

was filed l defendants' counsel did file the intended answer,

labeling it ~Amended Answer and Counterclaim".
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Further, to vacate a default judgment under sub-section

(1) (a) the moving party must set forth a meritorious

defense, which is a defense good at law that would survive a

Motion for Judgment on the Pleadings. J.L. Phillips and

Assoc. vs. E&H Plastic Corp., 217 Wis. 2nd 348, 577 N.W. 2nd

13 (1998). This burden has been met. The fact that there

is even an issue of an identity of the parties makes this

clear, not to mention the numerous substantive defenses set

forth.

The courts' have also held that this section is to be

uliberally construed to allow relief from judgments wherever

appropriate to accomplish justice." Conrad vs. Conrad 92

Wis. 2nd 407 1 284 N.W. 2nd 674 (1979). The litany of such

cases is extensive. The purpose of the legal system is to

accomplish substantial justice and the courts are given wide

discretion to liberally construe such matters in favor of

granting a party their day in court by strongly disfavoring

default judgments. It is respectfully submitted that a

timely answer where the wrong draft was filed due to a clear

an explainable mistake rendering no prejudice to the other

party, especially where such inadvertence is immediately

addressed (the filing of the amended answer within several

days) is the very reason why the state legislature created

this statute.
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3. Where an Answer was timely filed to the
Plaintiff's Complaint, contesting underlying
administrative proceedings that had always
been contested, should a default judgment
have been maintained on the basis of
Wisconsin Statute 802.05 which indicates that
the signing of a document by an attorney that
a document has been read, even though that
sanction is not an appropriate remedy under
that statute?

Wisconsin Statute 806.02(1) states that "a default

judgment may be rendered ... if no issue of law or fact has

been joined and if the time for joining issue has expired."

There is no issue that a timely answer was filed.

The amended answer and counterclaim were filed two days

after the plaintiff raised the inadequacy of the initial

pleading.

Wisconsin Statute 802.09(1) states as follows: A party

may amend the party's pleading once as a matter of course at

any time within 6 months after the summons and complaint are

filed .. . "

Similarly, sec. 802.09(4), Wis. Stats., states as

follows:

(4) SUPPLEMENTAL PLEADINGS. Upon motion of a
party the court may, upon such terms as are just,
permit the party to serve a supplemental pleading
setting forth transactions or occurrences or
events which have happened since the date of the
pleading sought to be supplemented. Permission
may be granted even though the original pleading
is defective in its statement of a claim or relief
or defense. [Emphasis added.]
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Two days after Roma's was notified of the mistake that

resulted in the filing of a defective answer, it filed its

amended/supplemental pleadings. Johnson has shown no

prejudice nor even moved to strike the amended/supplemental

pleadings. In fact, Johnson filed a reply to the

counterclaim. There is no issue that the counterclaim was

timely filed and the court's dismissal of the counterclaim,

which Roma's contends was entirely inappropriate, is

indicative of the trial court's failure to consider the

equitable or remedial nature of sec. 806.07(1), Wis. Stats.,

as discussed in the case of Baird Contracting, Inc. v. Mid-

Wisconsin Bank, 189 Wis.2d 321, 525 N.W.2d 276 (Ct. App.

1994). That case held as follows:

In determining whether to overturn a default
judgment, the court must consider that the statute
regarding vacation is remedial, should be
liberally construed and giving people their day
in court is favored while default judgment is not.
Prompt response to the default is also considered.

The foregoing case is enlightening. There is no

question that a prompt response and corrective action was

taken on a timely basis by Roma's. It filed its Amended

Answer and Counterclaim two days after the motion for

default was filed. The underlying facts and proceedings

indicate that Roma's always contested the plaintiff's

allegations. Roma's clearly has meritorious defenses, both

in fact (the dismissal of the administrative case by Judge
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Grandberry on August 21, 2008) and legally (such as the

naming of a non-entity in the underlying administrative

proceedings); as well as the challenges filed in the Amended

Answer and Counterclaim which were responded to by Johnson

and were not subject to any motion to strike.

CONCLUSION

The Appellant herein respectfully requests this Court

to address the concerns that Judge Simanek expressed in his

discussion of the issues in the transcript of the

proceedings of April 7, 2008. The circuit court has stayed

this judgment, looking for guidance from the Appellate Court

on a number of issues. They include the following:

1. What standard should be applied to reopening a

default judgment under sec. 806.07(1) (a), Wis.

Stats., after the court finds that there is a

~clear mistake"? Is that standard to be

~excusable neglect" even though the legislature

did not include that?

2. Should the Appellate Court reverse the decision of

Baird Contracting, Inc. v. Mid-Wisconsin Bank,

Supra, in determining that the statute regarding

vacation of a default judgment should not be

considered remedial, should not be liberally

construed, and denying "people their day in court"
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and that a default judgment should not be presumed

for a technical violation or a clear mistake?

3. Under sec. 806.07, Wis. Stats., should the court

ignore equitable considerations regarding the

default judgment being applied or "any other

reasons justifying relief from the operation of

the default judgment" after the court has found a

clear mistake, where there has been no prejudice

shown and where a corrected, complete answer is

filed two days after being notified of the defect?

4. Does sec. 806.07(1) (a), Wis. Stats., override the

limited sanctions found under sec. 802.05, Wis.

Stats., regarding an attorney's certification of a

document that was seen on a computer but

erroneously signed mistakenly when an earlier

draft was filed? Similarly, does the foregoing

override sec. 802.09(1), Wis. Stats., regarding a

party's right to amend pleadings and/or file

supplemental pleadings under sec. 802.09(4), Wis.

Stats., by the application of the default judgment

statute?

The trial court has requested guidance from the

Appellate Court. The Appellant herein joins in that

request. This case is very straightforward and will have
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wide-ranging applicability to common, everyday mistakes that

ar~ made. This is not a case where a "deadline was blown."

A timely answer was filed and an immediate corrected answer

was filed two days after receiving notice. Case law and

statute are clear that default judgments are to be

disfavored and harmless mistakes that are not prejudicial

should not override the equities and right to a person's day

in court to be denied and frustrated.

The Appellant respectfully requests that the court

reverse the trial court's order granting default judgment.,

including the dismissal of the Appellant's counterclaim

(which was not even requested by the Respondent) and direct

the trial court to accept the amended pleadings and let the

case proceed on its merits.

Respectfully submitted,

HUDEC LAW OFFICES, S.C.
Attorneys for Defendants
Appellants, ROMA'S

BY:
PATRICK J. HUDEC
(State Bar No. 01001208)

2100 Church Street
P.O. Box 167
East Troy, WI 53120-0167
(262)642-2200
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STATE OF WISCONSIN

SHAWN JOHNSON,

Plaintiff,

v.

ROMA 11- WATERFORD, LLC and
RO.MA'S E.T., INC.,

Defendants.

CIRCUIT COURT

FINAL ORDER

RACINE COUNTY

Case No. 07CV2106
Case Code 30301

This matter, having come before the Court for a hearing on the Motion for

Reconsideration and to Vacate Default JUdgment of Defendants, Roma II - Waterford, LLC

and Roma's E.T., lnc.: and

The Plaintiff, Shawn Johnson, having appeared telephonically by her attorneys, The

Schroeder Group, S.C., Attorneys at Law, by Sally A. Piefer, and the Defendants, Roma II -

Waterford, LLC and Roma's E.T., lnc., having appeared in person by their attorneys Hudec

Law Offices, by Patrick J. Hudec; and

The Court having read the parties' submissions and having heard the arguments of

counsel in support of said Motions and in opposition thereof;

IT IS HEREBY ORDERED that:

1. The Defendants' Motion for Reconsideration is denied:

2. The Defendants; Motion to Vacate the Default Judgment is denied.

3. The proposed Order for Judgment and Judgment filed by Plaintiff on or

about January 29, 2008 is hereby stayed pending appeal.

892270-1



4. The Clerk of Courts shall enter judgment in accordance with the provisions of

this Order.

Dated at Racine, Wisconsin, this A- day of April, 2008.

BY THE COURT:

I ~~~'
fi n A. Simanek
Circuit Court Judge - Racine County

FILED
.t,PR ./ 'IZ",:......:

• .J li~} !

CLERK OFCIR'"'UIT
R L. COURTS

ACIN ECOUNTY

897075-1

2



STATE OF WISCONSIN

SHAWN JOHNSON

Complainant,

v.

ROMA II - WATERFORD, LLC

and

ROMA'S E.T., INC.,

Defendants,

CIRCUIT COURT

Case No. 07CV2106

Case Code: 30301

Hon. Stephen A. Simanek

RACINE COUNTY

AMENDED ANSWER and COUNTERCLAIM

NOW COMES the above-named defendants, Roma II - Waterford, LLC and

Roma's E.T., Inc. By their attorney, Patrick J. Hudec, and as and for an answer to the

plaintiffs complaint states and alleges as follows:

1. Admit the allegation ofparagraph 1 of the plaintiffs complaint.

2-3. Admit the allegation ofparagraph's 2 and 3 of the plaintiffs complaint.

4-5. That paragraph's 4 and 5 ofthe plaintiffs complaint are legal assertions

and therefor "eitherdeny or admit the same; however, these defendants

specifically deny that this court has proper jurisdiction as to counts 1 & 2

ofthe plaintiffs complaint.



5-7.

8-10.

11-16.

17-22.

23.

24-27.

GENERAL ALLEGATIONS

Admit the allegations ofparagraphs 6 and 7 of the plaintiffs complaint.

Deny the allegations ofparagraphs 8-10 of plaintiffs complaint.

Deny the allegations ofparagraph 11-16 of the plaintiffs complaint.

Admit that the plaintiff filed a complaint for unpaid wages against Roma

Pizza II, which is not a defendant in this action. Therefore, deny the

allegations ofparagraphs 17-22 ofthe plaintiffs complaint on these and

other grounds.

FIRST CAUSE OF ACTION

Re-allege the responses the defendant has set forth as to paragraphs 1-22

of the plaintiffs complaint.

The defendants in this action were not a party to the administrative

proceedings and therefor deny the allegations ofparagraphs 24-27 of the

plaintiffs complaint.

SECOND CAUSE OF ACTION

28. Re-allege and incorporate by reference the defendants' previous responses

to the plaintiffs complaint.

29-36. The defendants in this action were not a party to the administrative

proceedings against Roma Pizza II and therefor deny the allegations of

paragraphs 29-36 of the plaintiffs complaint.



THIRD CAUSE OF ACTION

37. Re-allege and incorporate by reference all of the previous responses of the

defendants to the plaintiffs complaint.

38-41.

39-42.

43-47.

Deny the allegations ofparagraphs 38-41 of the plaintiffs complaint.

FOURTH CAUSE OF ACTION

Incorporate and re-allege by reference the responses the defendants have

made to the plaintiffs complaint.

Defendants deny the allegations ofparagraphs 43-47 of the plaintiffs

complaint.

AFFIRMATIVE DEFENSES

The defendants do hereby assert these affirmative defenses:

1. One or more of the plaintiffs claims are barred by the statute of limitations.

2. That the plaintiffhas failed to exhaust her administrative remedies in

pursuing the defendants named in this action.

3. That the defendant has failed to state a claim upon which relief can be

granted.



COUNTERCLAIM

NOW COMES Roma IT - Waterford, LLC, by it's attorney, Patrick J.

Hudec, and as and for a counterclaim against the plaintiff and counter-defendant,

Shawn Johnson, states and alleges as follows:

1. That plaintiffRoma II - Waterford, LLC is a Wisconsin Limited Liability

Corporation with it's principal place ofbusiness located at 814C Fox

Lane, Waterford, WI.

2. That Shawn Johnson is an adult resident of the state of Wisconsin residing

at 208 S. River Street, Waterford, WI.

3. That in July 2003, the counter claimant ( "Roma - LLC") offered to allow

the plaintiff to operate it's restaurant in Waterford under a triple-net lease

whereunder the plaintiff would be responsible for all hiring decisions,

expenses and obligations to creditors, vendors, and suppliers, and

otherwise to operate and manage the facility as her own subject to weekly

payment of$500 per week to Roma LLC as rental compensation.

4. That Shawn Johnson breached her contractual responsibilities, did not pay

expenses, converted cash, equipment and other property of and has

committed unlawful acts to the damage ofRoma LLC in an amount in

excess of $30,000.



WHEREFORE, the defendants and counterclaimant demand judgment against

Shawn Johnson as follows:

1. That the plaintiffs claims be dismissed, with prejudice, and with an award

of statutory costs and attorney's fees.

2. That one or more of the plaintiffs causes of action be dismissed as

frivolous as that is defined under Wis. Stat. 814.025 and with an actual

award of attorney's fees.

3. That judgment be awarded in favor ofRoma IT - Waterford, LLC and

against Shawn JoOO8011 in amount 10 be established at the time of trial.

D~c~k,"

Dated this '6~ offir;tn'har) 2007.

By: ~~
Patrick J. Hudec, Attorney for
Defendants and Counter-Claimant
Bar No. 01001208

Patrick J. Hudec
2100 Church Street
P.O. Box 167
East Toy; WI 53120
262-642-3000 phone

262-642-4434 fax



STATE OF WISCONSIN

SHAWN JOHNSON,

CIRCUIT COURT

R~~~I~o~D
BY:_~=======:==-

RACINE COUNTY

Plaintiff,

vs.

ROMA II-Waterford, LLC
ROMAS E .,T., Inc.

Defendarits

STATE OF WISCONSIN)
) SSe

COUNTY OF Walworth

Case No. 07 CV 2106
Ju<?-ge Simanek

AFFIDAVIT IN SUPPORT OF MOTION
FOR RECONSIDERATION/MOTION TO
VACATE DEFAULT JUDGMENT

I, Patrick Hudec, do hereby state under oath as follows:

1. That I am an a~torney duly licensed to practice law in

the State of Wisconsin since 1979 and an attorney for the

Defendants in this matter.

2. That the matters set forth in the body of the attached

motion and brief 'are true and correct representations of what has

occurred "i'ri. this' aotri.on and in a number" of earl1er actions

involving the parties. This is based upon my personal knowledge of

these matters and also from reviewing correspondence, pleadings, ,

court transcripts, police reports, etc. All of these motions stem

from,'·a·:.busihess. and personal relationship that exi s t.ed between the

plaintiff, Shawn Johnson, and the defendant's owner, Mark Galluzzo,

during an 18 month period.

3. This action and others between the parties began after

the discovery by Mark GalluzFl(~~~.Qonls embezzlement of

some $18,000.00. After being A~Rf~op~OO Johnson terminated her

CLEKK UF CIRCUIT eOURl
- RACINE, ,COUNT.Yj



employment the next day after stealing a significant amount of the

Defendant's business property. Galluzzo reported the theft to the

Racine County Sheriff's Department. In response to the filing of

the criminal complaint, the Plaintiff, Shawn Johnsoh, commenced a

number of different actions, including the following:

a. An administrative claim for back wages even though

she had leased/managed the Waterford restaurant

under a triple net lease wherein she kept all the

profits.

b. Her attorney sent out a correspondence threatening

a sexual assault and rape allegation and demand

letter based upon the parties 18 month voluntary,.

consensual sexual relationship.

c. An administrative action for sexual discrimination/

harassment under which she alleged that she was

raped 60-80 times over an 18 month period after

driving in her own car to Mr. Galluzzo's

condominium some 15 miles from her home.

4. That Mark Galluzzo has contested both of the underlying

administrative actions as well as the threat of another suit by Ms.

Johnson and her attorney.

5. The current action filed by the plaintiff includes an

attempt at imposing an administrative decision against non-parties

to this proceeding upon the two named defendants. It has been the

2



defendants' desire to continue to contest these actions and the

defendants did so by authorizing counsel to file a timely answer to

the complaint.

6. That upon receipt of a summons and complaint, counsel

met with Mr. Galluzzo and immediately began drafting an answer.

That answer was printed out and amended, supplemented, and edited

on at least 3 (and probably more) occasions during the following

weeks.

7. When the answer was in its final form, I dictated some

final minor corrections looking over the shoulder of .. my secretary

at her desk and thereafter directed her to print it along with a

cover letter. I had read all of the drafts of the answer word for

word. However, I inadvertently did not catch the fact that my

secretary had printed out what appears to be the earliest draft

and attached a signature line to it. This was a clear and honest

mistake which I signed by my inadvertence in checking the printed

document against the one I had read and edited.

8. The answer was timely filed, I believe, some 5 days

before it's deadline date, consistent with my historical practice.

9. I r-eoe i.ved no call or other communication from Ms. Piefer

regarding this obvious mistake until I received a Motion f o r

Default. I immediately checked my file and the computer, observed

the mistake that had occurred and printed out the answer 'that was

to have been originally filed, with two changes. The two changes

3



WI

were adding the word "amended" to "answer" and changing the date

from the original date on the computer t:ha.t was drafted to the date

that it was mailed for filing.

10. I respectfully ask this court to consider this mistake,

th~ curative provisions of Wis. Statute 806.07 (1) (a) and, if the

court believes that the sanction that the legislature set forth

under Wis. Statute 802.05 (1) (a) regarding the imposition of costs

and expenses of the plaintiff's motion is appropriate for not

signing the appropriate document, to in1pose the same as the remedy

set forth by that statute.

/1 ------i~~---- --------------
Patrick J. Hudec

Subscribed and sworn to before me
this 30th day of Mar~h, 2008.

Notary Public,
My commission: ~__~~~ __
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STATE OF WISCONSIN
DEPARTMENT OF WORKFORCE DEVELOPMENT

EQUAL RIGHTS DIVISION
Shawn Johnson
208 South River Street
Waterford, Wisconsin 53185

Complainant

DECISION-MEMORANDUM OPINION
ERD Case #20060318'7
EEOC Case #26G200601754C

v.

Roma Pizza II
814 Fox Lane
Waterford, W'isconsin 5318569

Respondent
In a complaint filed. on September 18, 2006, with the Equa.1 Rights Division of the
Department of Workforce Development, the Complainant,. Shawn Johnson
(Johnson), alleged that the Respondent, Roma Pizza II), (Roma Pizza) violated the
Wisconsin Fair Empioyment Act, sees. 111.31--.395, Wis. Stats. (Act), by
dis.criminating against her in regard to the terms or conditions of her employment
because of sex, by engaging in or permitting sexual harassment, and by.
terminating her employment because of sex. In an Initial Determination issued by
the Department on February 23, 2007, an Investigator for the Division found
probable cause to believe that discrimination occurred as alleged in the
complaint. Pursuant to notice, this matter came on for hearing before
Administrative 'Law Judge John A. Grandberry on July 10,. 2007, in Sturtevant,
Wisconsin. The Complainant appeared in person and by Attorney Sally A~ Piefer,
of the Schroeder Group, S.C., 20800 Swenson Drive, Suite 475, Waukesha,
Wisconsin 53186. The Respondent appeared by Patrick J. Hudec, of the Hudec
Law Offices, 2100 Church Street, P.O. Box 167, East Troy, Wisconsin 53120.

The parties filed post-hearing briefs that were received by November 13, ·2007.

Based on all the evidence received at hearing, the Administrative Law Judge
makes the following:

FINDINGS OF FACT

1. Johnson, a female, age 48, began her employment with Roma Pizza in July of
2003, as a waitress. Johnson was hired by the manager, Steve Mareth, her
son-in-law. Johnson's wage rate was $4.00 an hour plus tips. Johnson was
married with three children, ages 23,21, and 19. Johnson wasnot living with
her husband.

2. At some point, thereafter, Steve Mareth was incarcerated, The owner, Mark
Galluzzo, in August of 2003, then approached Johnson about becoming the
manager of Roma Pizza. Galluzzo was age 43 and unmarried.



\ Johnso'o ERD #200603187

3. As the manager, Johnson was responsible for doing all the ordering of
supplies, and for hiring and firing the employees, Johnson also did the
scheduling of employee hours, collected all monies, and made bank
deposits. Johnson like prior managers did not receive a paycheck but after
all expenses were paid, Johnson would keep what was left over as
compensation". Johnson requested and Galluzzo agreed to pay her $100.00
per week by check and the rest of her compensation, (approximately $400.00
per week on the low end) she would receive from the profits of the business
after all expenses were paid.

4. While Johnson was the manager, one of her daughter's Ashley Bahr, also
worked at Roma Pizza as a waitress, and herother daughter, Nicole worked
as the delivery driver. At that time, Nicole was married to the manager, Steve
Mareth.· "

5. Johnson worked for Roma Pizza under the same financial arrangement as
her son-in-law Steve Mareth. Johnson had the opportunity to make between
$500.00 to $1,000.00 per week as compensation for managing Roma Pizza
after she paid the bills, the payroll and other expenses. Johnson as the
manager kept her own hours. Johnson was able to take the receipts or
money to Galluzzo at his "other restaurant in East Troy any day of the week
and was not required to deliver the money to Galluzzo on any specific day.

6. Johnson took over as the manager in August of 2003, and worked as the
manager through March of 2006, a period of over two and a half years. Over
that time, Johnson, from time to time had problems paying the bills. Prior to
taking. over as the manager, Johnson worked at Roma ptizza as C:l waitress.
Johnson was paid $4.00 per hour plus tips, While she held the position of
waitress, Johnson performed the job of manager for her son-in-law Steve
Mareth who was incarcerated.

7. Typically Roma Pizza opened at either 11:00 a.m. or 3:00 p.m. Roma Pizza
normally closed at 11:00 p.m., but closing varied between 9:00 p.m. and
11:00 p.m, Johnson typically worked from opening to closing.

8. At some point in August of 2003, approximately two weeks after Johnson
.took over as manager, a personal relationship began between Johnson and
Galluzzo. One night at Roma's, Johnson and Galluzzo were sitting at the bar.
Both Johns.on and Galluzzo had a couple of drinks. Johnson and Galluzzo
began kissing while they sat at the bar. Galluzzo told Johnson that he found .
her attractive. Johnson said that she found Galluzzo attractive also. GallUZZO
asked Johnson if she wanted to stop by his house. Johnson agreed and she
followed him in her car to his house. At Galluzzo's house, they had additional
drinks, watched T.V. while "sitting on the couch. They then had sex, they
talked some more, and afterwards, Johnson drove herself home.

2



Johnson ERD #200603187

9. The sexual relationship between Johnson and Galluzzo began after Johnson
became the manager of RomaPizza. Before Johnson became the manager,
Galluzzo would come to Roma Pizza approximately once a week. After
Johnson became the manager, Galluzzo came to Roma Pizza less frequently.

"10. The relationship between Johnson and Galluzzo continued from August of
2003, through March of 2006. During the course of their relationship,
Johnson and Galluzzo would engage in oral, anal and vaginal sexual activity
approximately eighty times over the course of two and one half years. During
their relationship Johnson would always drive herself to Galluzzo's house
where they would engage in sexual activities. Johnson would then drive
herself home.

11. During their relationship, when Johnson and Galluzzo engaged in sexual
activity approximately 80 times, at no time did Johnson ever indicate to
Galluzzo that it was inappropriate, and nor did she ever resist his advances.
In fact, Johnson would often i·nstigate a sexual encounter herself by calling
Galluzzo.

12. Johnson. voluntarily watched pornography with Galluzzo approximately
ninety percent of the time they got together. Johnson would even choose the
type ·of. porn she wanted to watch before and during sex. During their
relationship, approximately ninety percent of the time, when Johnson and
Galluzzc engaged in sexual activities, it took place at Galluzzo's house.
Occasionally, they would go to a bar together where they would have sex in
his truck. They engaged in sex at Roma Pizza in the backroom once or twice.
Although they never had sex in his office, Johnson did give Galluzzo
numerous "blow jobs" in his office. Johnson and Galluzzo had sex at Roma
II, Galluzzo's other restaurant, maybe once or twice.

13. In March of 2006, Galluzzo discovered that Roma Pizza was having severe
financial problems. Galluzzo then began reviewing the books where he
learned that Roma Pizza was some $18, 000 in debt owed to vendors.
Johnson told Galluzzo that she didn't know how that happened. Johnson
also told Galluzzo that business was slow. A few days later, on
approximately March 21, 2006, Galluzzo tried to reach Johnson after being
told by the cooks that no onewas at the restaurant and that they couldn't get
in.

14. After gaining access to Roma Pizza, Galluzzo discovered that many items
such as the chest freezer, wall pictures, a telephone, a coffee pot and all the
stationary items had been taken from the store. Later, Galluzzo met with the
cook. The cook gave him the key to Roma Pizza, and told him that Johnson
had said she quit.

15. The. next day, March 22, 006, Galluzzo contacted the Racine County Sheriff's
Department to report the alleged theft of property by Johnson. No charges
were filed against Johnson regarding the alleged theft.

16. Johnson voluntarily terminated her employment when she failed to return to
workafter March 22, 2006.

3



Johnson ERD #200603187

17. On March 32, 2006, Johnson contacted the Racine County Sherriff's
Department to report that she had been raped by Galluzzo on March 21, 2006.
Johnson also went to Burlington Hospital for a rape test. No charges were
filed against Galluzzo regarding the alleged rape.

18. Roma Pizza did not discriminate against Johnson in regard to the terms or'
conditions of her employment because of sex. j

19. Roma Pizza did not engage in or permit Johnson to be subjected to sexual
harassment.

20. Roma Pizza did not terminate Johnson's employment because of sex.

Based on the Findings of Fact, the Administrative Law Judge makes the following:

CONCLUSIONS OF LAW

1. 'That the Respondent is an employer within the meaning of the Act.

2. That the Respondent did not discriminate against the Complainant, in
violation of the Act, in regard to the terms or condltlons 'of employment
because of sex.

3. That the Respondent did not discriminate against the Complainant, in
violation, of the Act, by engaging or permitting the sexual harassment of the
Complainant.

4. .That the Respondent did not discrirnlnate "against the Complainant because
of sex, in violation of the Act, in regard to the termination of her employment.

Based on the Findings of Fact and Conclusions of Law, the Administrative Law
Judge issues the following:"

ORDER

1. That the complaint in this matter is dismissed.

AUG 212008

Jo n A. Grandberry
A ministrative Law Judge

Dated at Milwaukee, Wisconsin --::-~-------

cc. Complainant
Respondent, also sent to Mark Galluzzo, 2781A Edwards st, Fast Tr0YI WI 53120
Sally A. Piefer, Attorney for Complainant
Patrick J. Hudec, Attorney for Respondent
EEOC

4



Johnson ERD #200603187

MEMORANDUM OPINION

The Compla'inant has alleged that the Respondent violated the Act by engaging in
sexual harassment and discriminating against 'her in regard to the terms or
conditions of her employment because of sex, and by termlnatlnq her employment
because of sex.

Engaging in sexual harassment involves making or permittlnq acquiescence in or
submlsslon to sexual harassment as a term or condition of employment. This is
what the Complainant has alleged. Mark Galluzzo, the owner of Roma Pizza
contends that a consensual sexual relationship was voluntary engaged in by the
Complainant for two, and a half years and occurred on an average of almost once
a week (80 times); and took place almost exclusively at Galluzzo's home .some
twenty-five minutes, away, and involved the Complainant voluntarily eJ.riving her
own car to his home and back to her home. The Respondent alleged and the

. Administrative Law "Judge concurs that their relationship had nothing to with
employment.

The Complainant never made any objections to or raised the issue of their sexual
relatlonshlp at any time in protest to Galluzzo or to anyone else over a two and
one half year period. The Complainant quit her job after being confronted by
Galluzzo with thousands of dollars of unpaid bills. Finally, after the Complainant
quit her job, Galluzzo discovered that a substantial amount of items were missing.
Galluzzo filed a criminal complaint. The Complainant subsequently filed her
complaint alleging sexual harassment by Galluzzo.

5
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2

STATE OF WISCONSIN CIRCUIT COURT RACINE' COUNTY

3 ~'HAWN JOHNSON,

4 Plaintiff,

5 vs. CASE NO. 07-CV-2106

6 ROMA II - WATERFORD, LLC,
and ROMA E.T., INC.,

7
Defendants.

8

9

10

11

12

13

14

15

16

MOTION HEARING

BEFORE THE HON. STEPHEN A. SIMANEK, CIRCUIT JUDGE

RACINE, WISCONSIN - MONDAY, JANUARY 28, 2008.

APPEARANCES:

For the Plaintiff:
17 SALLY A. PIEFER, ESQ.

20800 Swenson Dr., Ste. 475
18 Waukesha, Wisconsin 53186

(262) 798-8220
19

20 For the Defendant:
PATRICK J. HUDEC, ESQ.

21 P~O. Box 167
East Troy, Wisconsin 53120

22

23

24
Sandra L. Campbell, RPR
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involved. It's a mistake that anyone could have made

and we still all are human.

THE COURT: Okay. Just a second. I just lost the

case I was looking at. Hold on.

(Short pause.)

THE COURT: One second, I'm still looking. Just a

second.

(Short pause.)

THE COURT: No, that's not helpful.

Okay. I've got the documentation ahead of me.

There is no affidavit that I can find that Mr. Hudec

had filed. Apparently it wasn't filed with the court.

MR. HUDEC: I'm sorry for referencing that, Judge.

I know -~ that was my error. I know I had sent an

outline of testimony or -- or -- what I basically told

the court today. I'm sorry.

THE COURT: Okay. The answer came in, it was

received on November 13th. It's obviously in error---------=----------
because the answer starts with enumerated paragraphs,

goes through the general allegations up to paragraph

11. Then it skips to paragraph 23 and ends with

paragraph 24, still within the ~irst cause of action.

And the complaint in this action consists of -- just a

second -- four separate causes of action. So the

answer only responds to the first cause of action and

11



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

then abruptly ends.

I~'s clearly a mistake.
------------

However, the statutes with regard to mistake say

that there has to be some good justification or reason

for the mistake. The reason that Mr. Hudec has offered

is that he had new secretarial help and the draft that

was not the appropriate draft was presented to him by

the secretarial staff and he signed it.

Where I have the difficulty is, in signing

pleadings, the statute says that the signer of the

pleadings is essentially verifying that the contents

are correct. And that would imply that the signer of

the document had reviewed the document for its

correctness. And that answer did not provide any

counterclaim at all. So to allow an amended answer and

counterclaim would, long after the time had run, allow

the defendant to file a counterclaim when there was no

counterclaim at all in that initial document purporting

to be the answer.

I think the Defendant here simply blew it, did not

21 file an appropriate answer. I will grant the

22

23

24

25

Plaintiff's motion for the default judgment. It's

clearly a mistake but I don't know that it rises to the

level of excusable mistake or excusable neglect or

whatever the terms are used in the cases. There was
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consistent with my office practice, except the wrong

draft was printed after I had just looked on the

computer to correct all the mistakes. Then I believe,

Judge, is the most honest and simplest mistake that

could possibly, that could be made, and I believe that's

what the statute says.

Mistake, not excusable neglect, and again,

your Honor, if the remedy is appropriate under all the

circumstances here, certainly not a default judgment,

which it's beyond Draconian for my client's business and

employees. If you're going to punish someone, punish my

office under the' statute which says you can award costs

where the final pleadings wasn't read. That's all I

have, your Honor.

THE COURT: I have reviewed the minutes from

the January 28 hearing in which we dealt with this same

issue where through mistake, a draft of an answer was

provided to the plaintiff. That advertently omitted 27

or 20 out of the 47 paragraphs in the complaint. So

essentially there was no denial of those allegations,

because they were simply oversight or otherwise, not

provided in the answer.

The question I have to deal with is whether

or not the sanction ought to be that set forth, 806.07

says you can get relief from a judgment or an order but

12
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only if the standard has been met that the excusable

neglect or the mistake or the inadvertence was, in fact,

excusable. That is a reason for that.

Now I recognize that this was a mistake, but

the statute requiring attorneys to' sign the documents is

to serve the purpose of making sure they read and know

what it is they are signing. If Mr. Hudec had done

that, he would have immediately noted that advertently

several pages of the answer were left off when it was

printed out. He nonetheless signed it. It was an

incomplete answer, and the motion was made by the

plaintiff for default judgment on all those paragraphs

for which no answer was provided.

Although common practice is attorneys would

under those circumstances make a courtesy call and say

hey, is there some mistake here, the last 27 paragraphs

are not answered, Miss Piefer, for whatever reason, did

not do that. The fact remains cases like the Dugenske

and Charolais Breeding case tell us that a mistake like

this does not rise to the level of getting relief from

the judgment. There was an improper answer filed. The

plaintiff jumped on it.

The relief that -- the alternative relief

Mr. Hudec is asking is that I penalize him under the

805, whatever the section is -- not 805. Just a second.

13
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802'.05 that he sign a pleadings that was not the

accurate pleadings and penalties should simply be a

fine.

I believe the statute is there for a reason.

That is 806.07. The standard is very high. On

reconsideration, 1 1 1 1 deny the motion for

reconsideration. I know that will engender an appeal,

but lawyers are supposed to look at what they file with

the Court, how they respond, and apparently this went

right by Mr. Hudec. He had a partial answer that was

timely filed. On the part that was not contested, the

plaintiff is entitled to a default, so the motion for

reconsideration is denied.

I expect there will be an appeal on this.

Maybe weill get some more' guidelines with reg~rd to

appropriate sanctions for this kind of inadvertence,

mistake, or neglect, but I think when you read Dugenske

and read Charolais Breeding, there is a very high

standard there. It was not met here. The motion for

reconsideration is denied. The original motion for

default stands, and there will be an appeal potential
(

for that.

MR. HUDEC: Judge if I might, could I ask

for a stay of the judgment pending appeal?

THE COURT: Yes. I think that's only fair.

14
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I think I don't want to say I'm on thin ice making this

ruling, but I think we need some guidance from the

appellate court, particularly in the age of com~ters

where this kind of a mistake can occur. Not a week goes

by that I don't see complaints with the wrong names in

because they just use a form on a computer and if you

don't read it carefully, you end up with the wrong

information in the document, so I know Dugenske,

Charolais proceedings were decided before the advent of

computers where you cut and paste not by hand but simply

by hitting a computer key. You hit the wrong ~ey and

the wrong information gets printed out.

The appellate court may want to look at ~

that, although as I said before, the lawyer has an

obligation to read everything before he signs it or she

signs it to make sure it's accurate. It was not in this

case, so the motion for reconsideration is denied. The

original default remains. I'll stay that default to

allow for an appeal. How long do you want it stayed?

MR. HUDEC: For the pendency of the appeal.

I will file the appeal within the next ten days

THE COURT: See what the Court of Appeals

says.

MR. HUDEC: -- pending receipt of the

transcript.

15
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MS. PIEFER: Judge, then are you going to

refrain from issuing or ruling on the judgment that we

filed back at the end of January, the order for

judgment? We never did discuss the damage amount, and

that's really what engendered today's motion hearing is

that I filed a proposed motion or order for j,udgment and

judgment. Attorney Hudec then objected to that and

asked for a hearing, but we still haven't discussed the

amount, and I presume you're going to refrain from doing

so until the Court- of Appeals has addressed the matter.

THE COURT: I did not sign anything, right?

MS. PIEFER: No, I understand that.

THE COURT: And that's because I was out for

six weeks, and an objection came in, and we weren't,

that's what the hearing is today on the objectlon.

Yeah, I want to stay everything to give Mr. Hudec a
----._---------------~-

17 chance before the Court of to see whether or not

18 we need a new standard here in of how this mistake

19

20

occurred. A secretary apparently hitting the wrong key

on the computer sending out the wrong document. It was

21
-------.._--

sent out timely, but it did not throw a material it

22

23

24

25

did not throw or create a dispute as to a material fact

with regard to twenty-some paragraphs of the complaint.

Where does that leave us. The default is

and it was my word Draconian, not Mr. Hudec's, but
--------------------------
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that's where it leaves us, but I think in light of the

older cases, that's where we're stuck with. He's

supposed to read it before it goes out, before he signs

it. So I'll stay everything until you get a chance to

appeal. If you perfect. an appeal, the stay will

continue, unless the Court of Appeals wishes to lift

that stay.

Now, what I've done, Miss Piefer, I guess is

given you some trump cards, if you want to try to

negotiate, but I'm going to stay the actual judgment

until the time for the appeal has either elapsed or

appeal is perfected.

MS. PIEFER: Okay.

THE COURT: Okay.

MS. PIEFER: Thank you, Judge.

THE COURT: I'm standing by my original

decision made in January.

MR. HUDEC: Thank you, your Honor.

THE COURT: That is granting the default.

MS. PIEFER: Thank you.

THE COURT: That's it. Thank you.

CLERK: Was there an objection to the

amounts?

THE COURT: They never discussed amounts.

You never discussed amounts, right?

17
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MS.·PIEFER: I had prepared a proposed order

for judgment and judgment that did include, proposed

amounts under the various claims that you granted

judgment on, and then Mr. Hudec just filed a simple

letter saying that he objected to those amounts, and

that was my understanding of the original purpose for

today's hearing.

MR. HUDEC: Yes, that's true.

MS. PIEFER: What 1 1m understanding is

. you're going to refrain from even addressing the amounts

unti+ after the Court of Appeals has dealt with the

issue.

THE COURT: Yeah. That's what I intended to

do. I want to give him a chance in front of the

appellate court, because I think it's a harsh result

here, but I think one that's mandated- by the case law---
i .~

MS. PIEFER: Okay.

THE COURT: Okay?

MR. HUDEC: Thank you, Judge.

21 (Proceedings concluded.)

22

23

24

25
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