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Sentencing

Rules for Calculating Loss in Civil Cases
Don’t Apply at Securities Fraud Sentencings

T he more demanding rules for determining the loss
from a securities fraud that the U.S. Supreme
Court set out in Dura Pharmaceuticals Inc. v.

Broudo, 544 U.S. 336 (2005), do not apply in criminal
cases, the U.S. Court of Appeals for the Ninth Circuit
decided Nov. 30. ‘‘We believe that the primary policy ra-
tionale of Dura Pharmaceuticals for proscribing over-
valuation as a valid measure of loss does not apply in a
criminal sanctions context,’’ the court decided in an
opinion by Judge Milan D. Smith Jr. The decision con-
flicts with the conclusions of two other circuits. (United
States v. Berger, 9th Cir., No. 08-50171, 11/30/09)

The defendant in this case, Richard I. Berger, was
convicted of securities fraud on the basis of evidence
that he cooked the books of his publicly traded com-
pany, Craig Consumer Electronics.

In Dura, the Supreme Court held that plaintiffs in a
securities fraud lawsuit pursuant to 15 U.S.C. § § 78j(b)
and 78u-4 cannot prove that a defendant’s fraud caused
them an economic loss simply by demonstrating that
the price of the security was inflated on the date they
bought it. Dura requires shareholders to prove that the
public disclosure of the defendant’s fraud caused them
to suffer loss.

The Second and Fifth circuits have suggested that
these principles also apply to the loss determinations
required by the U.S. Sentencing Guidelines. In United
States v. Rutkoske, 506 F.3d 170, 82 CrL 159 (2d Cir.
2007), the Second Circuit found ‘‘no reason why consid-
erations relevant to loss causation in a civil fraud case
should not apply, at least as strongly, to a sentencing re-
gime in which the amount of loss caused by a fraud is a
critical determinant of the length of a defendant’s sen-
tence.’’ In United States v. Olis, 429 F.3d 540, 78 CrL
171 (5th Cir. 2005), the Fifth Circuit looked to principles

governing recovery of damages in civil securities fraud
cases for guidance and stated that ‘‘there is no loss at-
tributable to a misrepresentation unless and until the
truth is subsequently revealed and the price of the stock
accordingly declines.’’ Both of these courts emphasized
that declines in fraudulently inflated stock prices can be
due to factors other than the fraud.

Loss to Society as a Whole. The Ninth Circuit took a
different approach. ‘‘The principle underlying the Dura
Pharmaceuticals Court’s reluctance to allow mere over-
valuation as a basis for establishing loss is generally not
present in the criminal sentencing context, and we are
not persuaded that it would be appropriate to expand
the Dura Pharmaceuticals rule to the criminal sentenc-
ing context,’’ the court decided.

A ‘‘key component’’ of the logic in Dura Pharmaceu-
ticals, the circuit court said, was the justices’ observa-
tion that when someone buys a stock at a fraudulently
inflated price, the shareholder has not yet suffered any
loss because ‘‘the inflated purchase payment is offset by
ownership of a share that at that instant possesses
equivalent value.’’

In contrast, the U.S. Sentencing Guidelines do not
gauge loss exclusively from the perspective of the
plaintiff-victim, the Ninth Circuit stressed. It explained:

Because a civil plaintiff bears the burden to show loss, it is
logical to require that the plaintiff show that any loss he
sustained was attributable directly to devaluation caused by
revelation of the defendant’s fraud. It likewise follows that
a plaintiff’s mere allegation that he purchased overvalued
stock is insufficient to state a claim, because the allegation
does not by itself establish that the plaintiff personally in-
curred loss commensurate with the overvaluation.

In criminal sentencing, however, a court gauges the
amount of loss caused, i.e., the harm that society as a whole
suffered from the defendant’s fraud. . . . Whether and to
what extent a particular individual suffered actual loss is
not usually an important consideration in criminal fraud
sentencing. Therefore, where the value of securities have
been inflated by a defendant’s fraud, the defendant may
have caused aggregate loss to society in the amount of the
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fraud-induced overvaluation, even if various individual vic-
tims’ respective losses cannot be precisely determined or
linked to the fraud.

The court also found support for its conclusion in the
U.S. Sentencing Guidelines themselves. Although the
court focused its analysis on the commentary in the
1995 version of the guidelines (which applied to the de-
fendant in this case), the commentary in the current
fraud guidelines still supports the court’s main point:
The strict Dura Pharmaceuticals principle is in tension
with the more forgiving rules for calculating loss set out
in the federal sentencing guidelines. The commentary
to the guidelines on frauds, now codified at U.S.S.G.
§ 2B1.1, states that a sentencing judge ‘‘need only make
a reasonable estimate of the loss, given the available in-
formation,’’ and that ‘‘loss’’ can be based on general
factors, including an offender’s gain.

Accordingly, the court concluded that the district
judge properly rejected the defendant’s contention that

the government must satisfy Dura Pharmaceuticals at
sentencing in a criminal case. However, it also con-
cluded that the loss-calculation methodology that the
district judge did employ was flawed for other reasons.
The court, therefore, remanded the case with instruc-
tions for the district court to recalculate ‘‘how much of
the shareholders’ loss was actually caused by Berger’s
fraud’’ on the basis of ‘‘the difference between Craig’s
share price—as inflated through fraudulent
representation—and what that price would have been
absent the misrepresentation.’’

Paul J. Watford, Jacob S. Kreilkamp, and Alexandra
Lang Susman, of Munger, Tolles & Olson LLP, Los An-
geles, represented the defendant. Leon W. Weidman
and Brent A. Whittlesey, of the U.S. Attorney’s Office,
Los Angeles, represented the government.
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