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Is bribery of foreign public officials 
illegal?

Yes, but unlike FCPA excludes 
political parties, party officials, 
and candidates for office from 
definition of “foreign public 
official.”

Yes Yes, under the EU Anti-Bribery 
Law (”EUBestG”) and the Act 
on Combating International 
Bribery (”IntBestG”). However, 
the EUBestG only applies to 
member states of the EU, while 
the IntBestG covers only active 
bribery in international business 
transactions.

Yes No

Is commercial bribery and bribery 
of domestic officials illegal?

Yes No1 Yes Yes Yes, but the PCA only prohibits 
bribery of domestic officials.2 

Can the receipt of a bribe be 
prosecuted?

Yes No Yes Yes Yes

What is the requisite intent for 
liability to attach?

1 That said, acts of commercial bribery may trigger U.S. Travel Act liability, as well as books and records liability under the FCPA if there are record-keeping problems.
2 Indian law focuses on the recipient of a bribe. A briber, however, can be held criminally liable as an abettor to a public official’s criminal acceptance of a bribe. 
3 The test of whether a person intended to induce another to perform improperly is what a reasonable person in the UK would expect another to do in relation to the performance of that particular function or activity. 

See UK Ministry of Justice 2011 Bribery Act Guidance (”Guidance”) at 10.
4 Guidance at 15.

Bribing another person (Section 1) 
and offenses relating to being 
bribed (Section 2) require basic 
knowledge and the intent to 
“bring about improper 
performance.”3 

Bribery of a foreign public official 
(Section 6) requires the  intent to 
influence the official so as to 
obtain/retain a business or a 
business advantage.

The “Corporate Offense” of failing 
to prevent bribery (Section 7) is a 
strict liability offense not 
requiring any mens rea. The only 
statutory defense is to prove the 
existence of “adequate systems 
and controls.” The burden of proof 
for the defense is the “balance of 
probabilities.”4 

The FCPA requires the accused to 
have acted “willfully,” “knowingly,” 
and “corruptly.” Knowledge, 
moreover, is defined to include 
“conscious disregard” or “willful 
blindness.”

Official Bribery: 
German criminal law requires that 
the bribe was offered or accepted 
in connection with the official’s 
discharge of an official duty or the 
past or future performance of an 
official act that violates his official 
duties.

Commercial Bribery: 
To be guilty of active commercial 
bribery, the defendant must have 
acted “for competitive purposes” 
to obtain “an unfair preference in 
the purchase of goods or 
commercial services.” Passive 
commercial bribery requires the 
recipient to accept (or allow to be 
promised) a briber “as consider-
ation for according an unfair 
preference to another in the 
competitive purchase of goods
 or commercial services.” Finally, 
active commercial bribery of 
foreign officials requires the 
defendant to act “in order to 
obtain or retain . . . business or an 
unfair advantage in international 
business transactions.”

Under Chinese criminal law, the 
party giving a bribe must be 
seeking “improper benefits” (or 
“improper commercial benefits” 
for bribes of foreign officials), 
whereas the recipient must intend 
to use his or her power, authority, 
or position to seek a benefit for 
the briber. However, as a practical 
matter, intent is often presumed, 
especially if the bribe at issue is 
“relatively large” (generally over 
RMB10,000, or about US $1,500)
 or can be characterized as a 
“kickback” to a State entity or 
personnel. 

The PCA requires that the 
“gratification” or valuable thing
 be offered or given as a motive
 or reward for performance or 
non-performance of an official act. 
Motive is presumed upon proof 
that the defendant offered or 
received any gratification or 
valuable thing.
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Can companies be held criminally 
liable?

Yes Yes No, but legal entities can be 
subject to administrative fines 
under the Administrative Offenses 
Act (”OWiG”). In addition, 
individual corporate officers can 
be subject to criminal investiga-
tion and prosecution for their 
corporate related behavior. 

Yes Yes

Is there a “facilitation/grease 
payments” exception? 

No Yes, the FCPA exempts small 
facilitation payments made 
to expedite or secure the 
performance of “routine 
governmental action.” That said, 
the exception is extremely narrow.

No No No

Is failure to keep accurate books 
and records an offense?

Although there is no such specific 
offense, the failure to keep 
accurate books and records could 
be interpreted as signifying a 
failure to have “adequate 
procedures” in place.

Yes, public companies and other 
“issuers” are required to file 
periodic reports with the SEC and 
to maintain accurate books and 
records.

No No No

Are “promotional expenses” 
exempt?

No, but the UK Ministry of Justice’s 
Guidance announced that “[t]he 
Government does not intend for 
the Act to prohibit reasonable and 
proportionate hospitality and 
promotional or other similar 
business expenditure intended
for these purposes.”5 

Yes, the FCPA provides an 
affirmative defense for payments 
that are reasonable and bona fide 
business expenses (1) directly 
related to the promotion, 
demonstration or explanation of 
products or services, or (2) incurred 
in connection with the execution 
or performance of a contract with 
a foreign government or agency.

No No, but there is a monetary 
threshold for criminal prosecution: 
RMB10,000 (approximately US 
$1,500) for an individual or at least 
RMB200,000 (approximately 
$30,000) for an entity.

No

Is the law applied extraterritori-
ally?

Yes, both individuals and 
companies may be liable under 
Section 1 and 2’s “general offenses” 
committed outside the UK, 
provided the company or 
individual has a “close connection” 
with the UK (that is, if they are UK 
citizens, ordinarily residents, or 
incorporated in the UK).

Section 7’s corporate offense of 
failing to prevent bribery applies 
to UK entities and anybody who 
“carries on a business, or any part 
of a business” in the UK.

Yes, the FCPA applies to acts by US 
issuers, domestic concerns and 
their agents and employees that 
occur wholly outside the US, and 
to acts by US citizens or residents 
wherever they occur.

Yes, German criminal law applies 
to offenses committed “against a 
German” outside of Germany, and 
to offenses committed outside of 
Germany by a German individual. 

In addition, German companies 
can be held administratively liable 
for violations committed abroad 
by the company or its subsidiary.

Yes, Chinese criminal law applies 
to all PRC citizens (wherever 
located), all individuals in China, 
foreign nationals who commit 
crimes outside of China against 
the state or its citizen, and all 
companies, enterprises, and 
institutions organized under
 PRC law, including PRC domestic 
companies, joint ventures 
(including ones involving non-PRC 
companies), wholly foreign-owned 
enterprises, and non-PRC 
companies who have representa-
tive offices in China.

Yes, the PCA applies to offenses 
committed in India and by Indian 
citizens outside India. 

5 Guidance at 12.
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Is having robust corporate 
compliance program a defense? 

Yes, if the company can show that 
it had adequate procedures to 
promote compliance in place.

No, having a robust compliance 
programs do not provide a 
defense to liability. That said, 
having such a compliance 
program in place can result in a 
reduced fine under the amended 
Federal Sentencing Guidelines.

No No No

Is there a “local law” exception/ 
defense?

Yes, there is a defense if the 
foreign official is permitted or 
required under written local law 
to be influenced in his capacity as 
a foreign public official by the 
offer, promise, or gift.

Yes, an affirmative defense is 
available if payment to foreign 
official is lawful under written 
laws and regulations of foreign 
country.

Yes, as long as the case does not 
involve a violation of the public 
official’s duty the offering or 
acceptance of a benefit is not 
punishable if the competent 
public authority previously 
authorized the benefit at issue or 
authorizes it upon prompt report 
by the recipient.  

No No

What are the potential penalties? Unlimited fines for individuals and 
companies. Individuals may be 
imprisoned for up to 10 years.

Anti-Bribery Provision: 
For corporations, a fine per 
violation of up to $2M or up to 
twice the bribe paid or benefit 
sought or received, whichever is 
greater; for individuals, a fine of up 
to $250,000 or up to twice the 
bribe paid or benefit sought or 
received, whichever is greater, and 
up to 5 years in prison per 
violation.

Books and Records Provisions: 
For civil violations, up to $150,000 
for individuals and up to $725,000 
for corporations, depending on the 
circumstances, and subject to 
regulatory inflation factors; for 
criminal violations, up to $25 
million for corporations, and up to 
$5 million and up to 20 years in 
prison for individuals.

Depending on the specific 
violation, individuals may be 
imprisoned for up to 5 years or up 
to10 years for especially serious 
cases. Fines and/or confiscations 
or disgorgement may also be 
ordered.

Under the OWiG, violators, 
including companies, can be fined 
up to 1 million Euros, and 
confiscation or disgorgement may 
also be ordered. 

Commercial Bribery: 
The criminal penalty for 
commercial bribery is criminal 
detention or up to 3 years in 
prison if the amount involved is 
“relatively large”; however, if the 
amount involved is “huge,” the 
punishment is 3 to 10 years in 
prison and a fine. Entities that 
commit commercial bribery can be 
fined, and the responsible 
individuals can be imprisoned up 
to 5 years. Asset confiscation and 
civil liability is also possible.

Official Bribery: 
The penalties for official bribery 
include fines, confiscation of 
property, and up to life 
imprisonment, depending on the 
amount involved. Business 
licenses may be revoked. In 
addition, State personnel who 
accept bribes can be sentenced to 
death. 

The possible penalty for most 
offenses is 6 months to 5 years in 
prison, plus a fine. 

For “habitual” or “particularly 
corrupt or dishonest misconduct,” 
the potential punishment is up to 
7 years in prison, plus a fine. 


