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FAMILY LAWMARRIAGE – WHETHER OUT-OF-STATE SAME-SEX MARRIAGETHAT IS VALID IN THE STATE OF CELEBRATION MAY BERECOGNIZED IN MARYLAND
February 23, 2010

The Honorable Richard S. Madaleno, Jr.Maryland Senate
You asked whether the State may recognize same-sexmarriages legally performed in other jurisdictions, including othercountries.  You also noted action taken by the Governor of NewYork in 2008 concerning recognition of out-of-state marriages andasked whether a Maryland Governor can issue an executive orderconcerning recognition of such marriages.Same-Sex Marriages from Other Jurisdictions in MarylandThis opinion does not concern whether individuals of the samesex may wed in Maryland.  The General Assembly has clearlyanswered that question “no” – an answer that the Court of Appealshas found to be constitutional.  Rather, your inquiry raises the question whether the State mayrecognize a same-sex marriage that is valid in the jurisdiction inwhich it was contracted.  Several states and foreign countries nowprovide for same-sex marriage under their own laws.  Although two individuals are married in another jurisdiction,their marital status in Maryland can become significant in a varietyof ways.  A same-sex couple validly married in another state orcountry may move to Maryland for employment.  A same-sex couplevalidly married in another state or country may vacation in the State– or may stop temporarily in the State while traveling to anotherdestination.  A same-sex couple in Maryland may go to another statefor the specific purpose of marrying under that state’s law, and thenreturn to Maryland.  A same-sex couple married in another state maynever set foot in Maryland, yet their marital status may have legalsignificance for others in Maryland. 
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 An Attorney General opinion is not itself the law of Maryland in1the same sense as a statute enacted by the Legislature or court decisionelaborating the common law or construing a statute. Rather it is aninterpretation of the statutory or common law that can guide a clientagency and may be persuasive to a court reviewing agency action based onthe opinion.  See, e.g., Brown v. Handgun Permit Review Board, 188 Md.App. 455, 982 A.2d 830 (2009) (upholding Board decisions predicated inpart on legal conclusions stated in Attorney General opinion).  Thus, whatwe say in this opinion is a prediction, not a prescription, as to the how theCourt would approach this issue under current law.

You have asked whether those marriages may be recognizedunder State law.  The answer to that question is clearly “yes.” How the State May Recognize Such MarriagesSuch marriages may be recognized in several ways.  First,legislation enacted by the General Assembly could provide forrecognition of out-of-state same-sex marriages generally, or forparticular purposes.  Second, in the absence of legislation, the Courtof Appeals, applying common law choice-of-law principles, coulddecide that such marriages will be recognized in Maryland, eithergenerally or in particular circumstances.  Finally, a State agency mayalso address the recognition of out-of-state marriages on particularmatters within that agency’s jurisdiction, so long as the agency’saction is consistent with any relevant statutes and court decisions,including federal laws that may govern the agency’s activities.  Scope of this OpinionBecause you have asked about the current state of the lawconcerning recognition of out-of-state marriages, this opinionaddresses the second way in which out-of-state marriages may berecognized in Maryland.  It describes the legal landscape againstwhich the Court of Appeals would assess the question of recognitionof an out-of-state same-sex marriage and our view of how it wouldlikely resolve this issue.   This opinion does not discuss the1mechanics of passing legislation or the particular laws that governthe actions of specific agencies.  
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 You originally requested that this advice be provided on a2confidential basis, but subsequently withdrew that request.  In accordancewith our usual procedure for official opinions, we posted the opinionrequest on our website in the event interested parties wished to submitlegal memoranda or information relevant to the request.  We receivedseveral memoranda and other submissions, which we carefully consideredin preparing this opinion.

We are aware that many have strong views on what theanswers should be concerning recognition of same-sex marriages.2Personal policy views do not dictate the answer to the question youhave posed.  One could favor, as a matter of policy, the extension ofmarriage under Maryland law to same-sex couples, but concede thatvalid out-of-state unions may not be recognized under current law.Conversely, one could oppose, as a matter of policy, the extensionof marriage to same-sex couples in the State, but acknowledge thatunions contracted validly under the laws of other states must berespected.  To answer your question, we must put aside personal policyviews concerning same-sex marriage and focus on how the Court ofAppeals would apply choice-of-law rules about out-of-statemarriages.  Choice-of-law, or conflict-of-laws, is the body ofcommon law that the courts apply when the laws of more than onejurisdiction potentially govern a particular situation.  In regard toout-of-state marriages the courts apply the principle of comity, aterm that describes the respect that one state has for the laws ofanother in light of its own public policy. Out-of-State Marriages and the Principle of ComityThe Court of Appeals would start from the general principlethat a marriage that is valid in the place of celebration remains validin Maryland.  There is an exception to that rule if the particularmarriage is contrary to a strong State public policy.  A statute thatlimits marriage in Maryland to opposite-sex couples could be said toembody a policy against same-sex marriage.  However, there aremany restrictions in the State’s marriage statutes and the Court ofAppeals has not construed the public policy exception to encompassall those restrictions.  For example, it has recognized common lawmarriages from other states, although there is no common lawmarriage in Maryland, and has recognized a Rhode Island marriagebetween an uncle and a niece, although a statute prohibits marriage
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 An advice letter of this Office written six years ago gave a3qualified answer that out-of-state same-sex marriages would likely not berecognized under Maryland law.  While we reach a different conclusiontoday, in light of developments in the law concerning intimate same-sexrelationships, we realize that State agencies have relied on that advice insetting agency policies concerning recognition of out-of-state marriages.In the absence of legislation or a definitive opinion of the Court ofAppeals, a State agency that intends to change its existing policyconcerning recognition of out-of-state same-sex marriages should firstadopt any necessary regulations and conduct any appropriate deliberativeprocess that permits consideration of the particular circumstances to whichthe agency’s policy will apply and consider the possible applicability offederal law to those circumstances.

between an uncle and a niece in Maryland.  Indeed, the public policyexception is a very limited one that the Court has seldom invoked. While the matter is not free from all doubt, in our view, theCourt is likely to respect the law of other states and recognize asame-sex marriage contracted validly in another jurisdiction. In lightof Maryland’s developing public policy concerning intimate same-sex relationships, the Court would not readily invoke the publicpolicy exception to the usual rule of recognition.  You have posedthe question in the abstract, but, of course, context matters.  Forexample, to the extent that a particular matter is governed by federallaw, the federal Defense of Marriage Act, which limits marriage forfederal purposes to opposite-sex couples, would prevent recognitionof the marriage for that particular purpose.3
Executive OrdersFinally, with respect to your question concerning theGovernor’s authority to issue an executive order, the Governorcannot legislate through an executive order.  An executive order ofthe Governor must be consistent with existing Maryland law, asenacted by the General Assembly and construed by the courts.While the State Constitution and statutes accord the Governor broadpowers in certain areas – for example, in matters concerningexecutive branch employees – many questions concerningrecognition of out-of-state marriages arise in the courts and cannotbe addressed in an executive order.  The action of the New YorkGovernor’s office in 2008 is not entirely analogous.  In New York,the Governor’s counsel issued a memorandum to various agenciesin that state directing them to comply with a state court decision
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  See 15 Vt. Stat. Ann. §8; N.H. Rev. Stat. Ann. §457:1-a;4Goodridge v. Dep’t of Pub. Health, 440 Mass. 309, 798 N.E.2d 941(2003); Kerrigan v. Comm’r of Pub. Health, 957 A.2d 407 (Conn. 2008);Varnum v. Brien, 763 N.W.2d 862 (Iowa 2009).  We understand that such marriages are currently authorized in5Belgium, Canada, the Netherlands, Norway, South Africa, Spain, andSweden. Maryland has adopted the common law of England as of July 4,61776, subject to modification by the General Assembly, development by(continued...)

concerning recognition of out-of-state marriages; there is no similarcourt decision in Maryland.  
IAvailability of Same-Sex Marriage in Other JurisdictionsThe laws of several jurisdictions allow for same-sex marriage.In the United States, a same-sex couple may currently marry underthe laws of four New England states and Iowa.   In addition, a same-4sex marriage contracted in California prior to a recent amendment ofthat state’s constitution to ban same-sex marriage remains validunder California law.  Strauss v. Horton, 207 P.3d 48 (Cal. 2009).The District of Columbia has enacted a bill, subject to congressionalreview, that would authorize same-sex marriage in that jurisdictionbeginning in the spring of 2010.  D.C. Law 18-9 (Jury and MarriageAmendment Act of 2009); see T. Craig, Message appended tomarriage bill, Washington Post (December 19, 2009), p. B1.Finally, a number of foreign countries have also authorized same-sexmarriage.5

IIMarriage under Maryland LawA. Regulation by Common law and StatutesSince Maryland’s origin as a British colony, marriage has beenrecognized as a civil contract subject to significant regulation.6
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 (...continued)6the State courts, and provisions of the State and federal constitutions.  SeeMaryland Constitution, Declaration of Rights, Article 5. See, e.g., Chapter 72, Acts of the General Assembly 17047(requiring person presiding at wedding to use Liturgy of the Church ofEngland); Chapter 12, Laws of Maryland 1777 (specifying that marriageceremony may be performed by officials of various religions listed instatute); Chapter 406, Laws of Maryland 1963 (eliminating requirementof religious ceremony). 

Early laws required a ceremony and specified the content – at onetime the liturgy of the Church of England, but later broadened toencompass other faiths and ultimately to dispense with therequirement that the ceremony be religious in nature.   While that7regulation was originally based on the canon and civil law ofEngland, it is now subject to the “plenary” authority of the GeneralAssembly.  See Harrison v. State, 22 Md. 468, 493 (1864).  State law continues to regulate the manner by whichindividuals can get married in a number of ways.  They must obtaina license from the clerk of the county’s circuit court.  AnnotatedCode of Maryland, Family Law Article (“FL”), §2-401.  The clerkis to withhold the license if aware of a legal reason why theapplicants may not marry, and there is ordinarily a brief waitingperiod before a license becomes effective.  FL §2-405(d), (e).  Themarriage must be solemnized in a ceremony performed by anauthorized person.  FL §2-406; Henderson v. Henderson, 199 Md.449, 454, 87 A.2d 403 (1952).  The ceremony is to be documentedby a marriage certificate.  FL §2-409.  These statutory requirementsare designed  “to discourage deception and seduction, to preventillicit intercourse under the guise of matrimony, to relieve fromdoubt the status of parties who live together as man and wife, and tofurnish evidence of the status and legitimacy of any offspring.”Henderson, 199 Md. at 455. State law also regulates who may marry within the State.  Itsets a minimum age for the parties, FL §2-301, limits how closelythose individuals may be related, FL §2-202, and restricts theinstitution to monogamous heterosexual relationships.  FL §2-201.We discuss the last element in greater detail in the next section.
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 See Part V.C. below.8 The codified portion of Chapter 340 was recently recodified as part9of the State Government Article in a non-substantive code revision bill.Chapter 120, Laws of Maryland 2009.  This non-substantive revision didnot, of course, affect the uncodified provision quoted in the text.  See id,§3.  As we have suggested in other contexts, to avoid confusion and tocomply with a directory provision of the State Constitution, werecommend that the Legislature either codify or repeal such provisions.See 85 Opinions of the Attorney General 190, 195 (2000). 

B. Same-Sex Marriage in Maryland1. Family Law Article, §2-201For many years, it has been well established that, underMaryland law, a marriage is between one man and one woman.  57Opinions of the Attorney General 71 (1972).  The General Assemblycodified that understanding in 1973.  Chapter 213, Laws ofMaryland 1973, then codified at Annotated Code of Maryland,Article 62, §1.  That provision states:Only a marriage between a man and a womanis valid in this State.FL §2-201.  Since 1973, the Legislature has declined to broaden ornarrow this language  and has reaffirmed its sentiment in other8enactments. For example, in 2001, as part of a bill adding certainanti-discrimination measures relating to sexual orientation to theState’s human relations law, the Legislature enacted a provisionstating that those anti-discrimination measures “may not beconstrued to authorize or validate a marriage between twoindividuals of the same sex.”  Chapter 340, §2(1), Laws of Maryland2001;  see also Maryland Commission on Human Relations v.9Greenbelt Homes, Inc., 300 Md. 75, 83-84, 475 A.2d 1192 (1984)(“The law of Maryland does not recognize ... relationships ofhomosexuals or lesbians as legally bestowing upon two people alegally cognizable marital status”) quoting Prince George’s Countyv. Greenbelt Homes, Inc, 49 Md. App. 314, 431 A.2d 745 (1981).The constitutionality of FL §2-201 was recently upheld by the Courtof Appeals.  Conaway v. Deane, 401 Md. 219, 932 A.2d 571 (2007).
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 Maryland Declaration of Rights, Article 46.10 Maryland Declaration of Rights, Article 24.11 In a concurring and dissenting opinion, Judge Raker drew a12distinction between the right to marry and an entitlement to the rights ofmarriage.  401 Md. at 326.  In her opinion, she catalogued the manybenefits that marriage confers on married persons by operation of law.  Id.at 343-46.  She concluded that the State had not demonstrated a rationalrelationship between the State interest in procreation and stable child-rearing and the denial of the benefits and privileges of marriage to same-sex couples.  Id. at 352.  She would have held that the General Assemblywas required to craft at least a civil union or domestic partnership statute.Id. at 352-53.  Two dissenting judges argued that the strict scrutinystandard under the Equal Rights Amendment should have been appliedand would have remanded the case to the trial court for further factualdevelopment.  Id. at 356, 421.  The Court noted that the case that it cited for this proposition had13 (continued...)

2. Conaway v. Deane In Deane, the Court of Appeals held that FL§2-201 does notviolate the Maryland Equal Rights Amendment  or the Maryland10constitutional provision that guarantees equal protection andsubstantive due process of law.   The majority opinion held that the11statute was subject to rational basis review and that the statute wasplausibly related to the State’s interest in promoting procreation.The majority acknowledged that the “legal landscape surroundingthe rights of homosexual persons is evolving,” with the trend towardrecognizing additional rights and protections.  401 Md. at 308-9.12It also cautioned that its holdings did not diminish the authority ofthe General Assembly to “grant and recognize for homosexualpersons civil unions or the right to marry a person of the same sex.”Id. at 325.  The Court did not address the question of recognition ofout-of-state same-sex marriages.  In a footnote, the Court stated that “the State of Maryland maynot be compelled to recognize a marriage performed in another stateif that foreign marriage is repugnant to Maryland’s public policy” asan example of the “vital principle” that marriage is subject to thepolice power of the State.  Deane, 401 Md. at 304 n. 66.  However,the Court did not analyze whether recognition of a foreign same-sexmarriage would be repugnant to Maryland’s public policy.13



Gen. 3] 11

 (...continued)13been “discredited” for the particular application of that principle that it hadoffered – whether to recognize an interracial marriage.  See Henderson v.Henderson, 199 Md. 449, 459, 87 A.2d 403 (1952) (stating that aninterracial marriage would not be recognized in Maryland, even if validelsewhere).  In other portions of its opinion, the Deane majority cited favorablytwo cases in which a court declined to recognize a valid same-sexmarriage from another jurisdiction – Wilson v. Ake, 354 F.Supp.2d 1298(M.D. Fla. 2005) and In re Kandu, 315 B.R. 123 (W.D. Wash. 2004).  SeeDeane, 401 Md. at 270-71, 279-81, 294, 313.  However, those referencesconcerned whether homosexuality is a suspect class and whether there isa fundamental right to same-sex marriage that would trigger strict scrutinyreview.  Those references do not appear to augur how the Court ofAppeals would resolve the question you have posed. Each circuit court has a “foreign marriage” record book in which14a certificate of an out-of-state marriage signed by the celebrant or acertified copy of a record of such a marriage may be recorded.  FL §2-502.The statute defines a “foreign marriage” as one performed outsideMaryland in which one or both parties “were or are citizens of[Maryland].”  FL §2-502(a).  However, the statute does not makerecordation of an out-of-state marriage a prerequisite to its recognition inMaryland.  Nor would a clerk’s ministerial action in recording a certificatebe conclusive as to whether the particular marriage is recognized in theState.  The foreign marriage book was apparently created as a convenienceto parties who desired to have an official record in Maryland of their out-of-state marriage.  See Chapter 69, Laws of Maryland 1912; see alsoAnnotated Code of Maryland (1924), Article 62, §§9, 17.

C. Recognition of Out-of-State Marriages in MarylandThere are no formal prerequisites to recognition of an out-of-state marriage.   Maryland courts observe “the general rule that a14marriage valid where contracted or solemnized is valid everywhere,unless it is contrary to the public policy of the forum.”  Henderson,199 Md. at 458.  This is often referred to as the principle of comity.The Court of Appeals has explained the rationale for this rule:The reason for this rule is that it is desirablethat there should be uniformity in therecognition of the marital status, so thatpersons legally married according to the lawsof one State will not be held to be living inadultery in another State, and that children
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 The First Restatement expresses a similar rule with somewhat15more emphasis on the public policy of the state(s) where the parties aredomiciled.  See Restatement (First), Conflict of Laws, §§121, 131, 132.The Second Restatement expresses a further variation on this rule:(1) The validity of a marriage will be determinedby the local law of the state which, with respect tothe particular issue, has the most significantrelationship to the spouses and the marriage under[general choice of law principles].(2) A marriage which satisfies the requirements ofthe state where the marriage was contracted willeverywhere be recognized as valid unless itviolates the strong public policy of another statewhich had the most significant relationship to thespouses and the marriage at the time of themarriage.Restatement (Second), Conflict of Laws, §283.  See generally Grossman,supra, 84 Or. L. Rev. at 472-77 (comparing Restatement versions).Despite the growing acceptance of the “most significant relationship”standard of the Second Restatement, Maryland courts have adhered to anolder standard, sometimes referred to as lex loci contractus (“law of theplace of the contract”), on choice of law issues concerning other forms ofcontract, as well as marriage.  See American Motorists Insurance Co. v.ARTRA Group, Inc., 338 Md. 560, 659 A.2d 1295 (1995).

begotten in lawful wedlock in one State willnot be held illegitimate in another.Id.  This rule is similar to that followed by many other states.  See 52Am. Jur. 2d Marriage §63 (2000 & 2009 Cum. Supp.); Grossman,Resurrecting Comity: Revisiting the Problem of Non-UniformMarriage Laws, 84 Or. L. Rev. 433, 460-61 (2005).   As noted in15Deane, this rule is subject to a “public policy” exception.We shall discuss in greater detail the application of theprinciple of comity under Maryland law to an out-of-state same-sexmarriage.  However, we shall first review the possible impact offederal law, and survey the answers developed in other states tosimilar questions. 
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 While a state’s decision whether to issue a marriage license is not16entitled to the highest level of protection under the Full Faith and CreditClause, the dissolution of a marriage – a divorce – is a judgment thatreceives special respect under that provision.  See Williams v. NorthCarolina, 317 U.S. 287 (1942). 

IIIFederal Law Affecting Recognition of Out-of-State MarriagesThe Full Faith and Credit Clause of the federal Constitutionand a federal law known as the Defense of Marriage Act bothpotentially affect a state’s recognition of out-of-state marriages. A. Full Faith and Credit Clause The Full Faith and Credit Clause of the United StatesConstitution states:Full Faith and Credit shall be given in eachState to the public Acts, Records, and judicialProceedings of every other State.  And theCongress may by general Laws prescribe theManner in which such Acts, Records, andProceedings shall be proved, and the Effectthereof.United States Constitution, Article IV, §1; see also 28 U.S.C. §1738(full faith and credit for legislative acts and judicial proceedings).The Full Faith and Credit Clause clearly requires one state to respecta judgment rendered by a court of another state.  Nevada v. Hall, 440U.S. 410, 421 (1979).  However, the constitutional provision doesnot require a state to recognize or apply another state’s laws if doingso would run contrary to its own “legitimate public policy.”  Id. at422.  Thus, the Full Faith and Credit Clause would not dictate thatone state recognize and abide by the legislative judgments of anotherstate concerning the validity of a marriage if doing so would becontrary to its own public policy.16
B. Federal Defense of Marriage ActIn the mid-1990s, Congress enacted the federal Defense ofMarriage Act in reaction to the possibility that a state might



14 [95 Op. Att’yauthorize same-sex marriage.  See Pub. L. 104-199, 110 Stat. 2419(September 21, 1996).  That law addressed interstate recognition ofsame-sex marriages and also established a general definition ofmarriage – restricted to heterosexual couples – for purposes offederal law.1. Interstate Recognition of Same-Sex Marriages  With respect to effect of federal law on interstate recognitionof same-sex marriages the federal Defense of Marriage Actprovides: No State, territory, or possession of the UnitedStates, or Indian tribe, shall be required togive effect to any public act, record, orjudicial proceeding of any State, territory,possession or tribe respecting a relationshipbetween persons of the same sex that is treatedas a marriage under the laws of such otherState, territory, possession, or tribe, or a rightor claim arising from such relationship.28 U.S.C. §1738C.  In other words, there is no mandate underfederal law for one state to recognize a same-sex marriage formedin another state.  This provision has been held to be constitutional bya federal district court.  Wilson v. Ake, 354 F. Supp. 2d 1298, 1303(M.D. Fla 2005) (rejecting constitutional challenges to Defense ofMarriage Act and holding that Florida was not required to recognizeMassachusetts same-sex marriage because it would conflict withFlorida’s public policy opposing same-sex marriage). 2. Definition of “Marriage” under Federal LawThe Defense of Marriage Act also created definitions of“marriage” and “spouse” for purposes of federal law:In determining the meaning of any Act ofCongress, or of any ruling, regulation, orinterpretation of the various administrativebureaus and agencies of the United States, theword “marriage” means only a legal unionbetween one man and one woman as husbandand wife, and the word “spouse” refers only toa person of the opposite sex who is a husbandor a wife.
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 Massachusetts has challenged the constitutionality of this17provision, arguing that it interferes with the state’s sovereign authority todefine marriage and requires that state to treat same-sex couples marriedunder Massachusetts law differently from married heterosexual couples.The case is pending in federal district court.  Massachusetts v. Departmentof Health and Human Services, et al., Civil No. 1:09-11156 JLT.

1 U.S.C. §7.  The courts have rejected constitutional challenges tothis provision.   In re Kandu, 315 B.R. 123 (W.D.Wash. 2004)17(rejecting constitutional challenges to Defense of Marriage Act andholding that same-sex couple could not file joint bankruptcypetition); Bishop v. Oklahoma, 447 F. Supp. 2d 1239 (N.D. Okla.2006), rev’d in part on other grounds, 333 Fed. Appx. 361 (10  Cir.th2009).  This definition does not directly concern one state’srecognition of a same-sex marriage from another state under statelaw.  However, to the extent that a state law is linked to a federal lawor regulation, the federal definition of marriage may affect whetheror how an out-of-state same-sex marriage is recognized for purposesof state law.C. SummaryThere is no requirement under federal law that the Marylandcourts recognize out-of-state same-sex marriages.  Nor is there anygeneral federal prohibition against recognition of such marriages.The federal constitution expresses a general principle that legal actsrecognized in one state will be respected by other states, subject toa public policy exception, similar to the common law principle ofcomity.  The Defense of Marriage Act provides that one state neednot recognize a same-sex relationship established in another state asa marriage and thus essentially defers to state law on that question.That Act also limits marriage to heterosexual couples for federalpurposes and thus may affect recognition of out-of-state same-sexmarriages when Maryland law is linked to federal law.



16 [95 Op. Att’y

 A 1995 survey reported that no state or foreign country allowed18same-sex marriage at that time.  Wardle, International Marriage andDivorce Regulation and Recognition: A Survey, 29 Fam. L. Q. 497, 500(1995).  Even then, a treatise on conflict of laws observed that “[t]heasserted rule that no recognition will be given to foreign marriages whichare not monogamous unions of one man and one woman for life can nolonger be accepted.”  Scoles & Hay, Conflict of Laws (1984) at p. 441.The treatise did not discuss recognition of same-sex marriages, but diddevote a number of pages to the possible recognition, at least for somepurposes, of foreign polygamous marriages that are valid in thejurisdiction where contracted. 

IVRecognition of Out-of-State Same-Sex Marriages by OtherStatesYour questions concern Maryland law.  However, the samequestions have arisen in other states and the answers provided inthose jurisdictions are instructive, although not controlling, withrespect to the answer in Maryland. Although recognition of out-of-state marriages has long beena staple of choice-of-law treatises and case law, there was scantdiscussion of the recognition of same-sex marriages prior to the mid-1990s for the obvious reason that no state allowed such a marriage.18The question whether a state, such as Maryland, that would not issuea marriage license for a same-sex marriage, would recognize such amarriage solemnized in another state became the subject ofdiscussion in the mid-1990s after a widely publicized decision of theHawaii Supreme Court.  Baehr v. Lewin, 852 P.2d 44 (Haw. 1993).In that case, a plurality of the court concluded that a statutorylimitation of marriage to heterosexual couples in Hawaiipresumptively violated the equal protection provision of the stateconstitution; the court remanded the case to give the state anopportunity to demonstrate a compelling interest for limitingmarriage to heterosexual couples.  This led to speculation that same-sex couples from around the country would soon be able to marry inHawaii and seek to have their unions recognized in their homestates.  See, e.g., Hovermill, A Conflict of Law and Morals: TheChoice of Law Implications of Hawaii’s Recognition of Same-SexMarriages, 53 Md. L. Rev. 450 (1994); Note, In Sickness and inHealth, In Hawaii and Where Else?: Conflict of Laws andRecognition of Same-Sex Marriages, 109 Harv. L. Rev. 2038 (1996).
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 See Part III.B. above.19

In reaction to Baehr, Congress passed the federal Defense ofMarriage Act  and various states enacted similar state provisions,19presumably in anticipation of Hawaiian same-sex marriages.However, that consequence did not materialize as the Hawaiiconstitution was amended to authorize the state legislature to reservemarriage for opposite-sex couples and the legislature later passed astatute to that effect.  Hawaii Constitution, Article I, §23; Haw. Rev.Stat. §572-1. Accordingly, the question whether a state would becalled upon to recognize a same-sex marriage contracted in anotherstate again became an academic question.  The issue began to receive greater attention again in 2003when the Massachusetts Supreme Judicial Court ruled that thelimitation of marriage to opposite-sex couples violated the equalprotection guarantee of the Massachusetts constitution.  SeeGoodridge v. Dept. of Public Health, 798 N.E.2d 941, 969 (Mass.2003); see also Opinion of the Justices, 802 N.E.2d 565, 571 (Mass.2004).  Additional state statutes and constitutional provisionsprecluding recognition of out-of-state same-sex marriages wereenacted in reaction to the Massachusetts decision.  Baehr, Goodridge, the Defense of Marriage Act, and thevarious state statutes and constitutional provisions passed in reactionto them, have spawned an ever-growing body of academiccommentary exploring their choice-of-law ramifications with respectto same-sex marriages.   See, e.g., Yarwood, Breaking Up is Hard toDo: Mini-DOMA States, Migratory Same-Sex Marriage, Divorce,and a Practical Solution to Property Division, 89 B.U. L .Rev. 1355(2009);Wolff, Interest Analysis in Interjurisdictional MarriageDisputes, 153 U. Penn. L. Rev. 2215 (2005); Koppelman, InterstateRecognition of Same-Sex Marriages and Civil Unions: A Handbookfor Judges, 153 U. Penn. L. Rev. 2143 (2005); Grossman,Resurrecting Comity: Revisiting the Problem of Non-UniformMarriage Laws, 84 Or. L. Rev. 433 (2005).The legal landscape with respect to recognition of out-of-statesame-sex marriages is a patchwork.  Only a few states have statutessimilar to FL §2-201 – i.e., that prohibit same-sex marriage, but thatdo not explicitly address out-of-state marriages.  Most states havestatutes that specifically prohibit same-sex marriage as well asrecognition of such marriages celebrated in other jurisdictions.  Thefew states that have authorized same-sex marriage presumably will
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 Iowa Code Ann. §595.2.20 Wyo. Stat. Ann. §20-1-101.21 As indicated in Part II.B. above, the Court of Appeals of Maryland22reached the opposite conclusion with respect to FL §2-201. As of early 1996, the North Carolina marriage statute contained23somewhat similar language: “The consent of a male and female personwho may lawfully marry ... shall be a valid and sufficient marriage...”N.C.G.S. §51-1 (1996).  The North Carolina Attorney General opined thatNorth Carolina could decline to recognize out-of-state same-sexmarriages, based upon that statute.  Opinion of the North CarolinaAttorney General, 1996 WL 925102 (May 14, 1996).  However, shortlythereafter, the North Carolina legislature amended the state marriage lawto explicitly deny recognition of such marriages.  See N.C.G.S. §51-1.2(“Marriages ... performed outside of North Carolina between individualsof the same gender are not valid in North Carolina”).

recognize a same-sex marriage that is valid in another jurisdiction.A small number of states do not allow for same-sex marriage undertheir own laws, but have not explicitly barred recognition of suchmarriages from other jurisdictions by statute.  Each group of statesis discussed below. A. States with Statutes Similar to FL §2-201There are very few marriage statutes in the United States thatread similarly to FL §2-201.  From our review, the only states thatcurrently have statutes with arguably similar language are Iowa(“Only a marriage between a male and a female is valid”)  and20Wyoming (“Marriage is a civil contract between a male and a femaleperson to which the consent of the parties capable of contracting isessential”).   Recently, the Iowa Supreme Court held that the Iowa21statute violated that state’s constitution,  without specifically22construing the statute’s effect on recognition of out-of-statemarriages.  Varnum v. Brien, 763 N.W.2d 862 (Iowa 2009).  We arenot aware of any case law in Iowa or Wyoming that concernswhether such a statute bars recognition of valid out-of-state same-sex marriages.  Therefore, we can draw little insight into themeaning of FL §2-201 from those parallel laws.   23
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 An appendix to the Koppelman article surveyed the state laws24concerning recognition of out-of-state same-sex marriages shortly after theGoodridge decision.  Approximately 37 states had statutory orconstitutional provisions that clearly barred recognition of out-of-statesame-sex marriages.  Since that time, Wisconsin and South Dakota haveenacted constitutional provisions for that purpose.  WisconsinConstitution, Article 13, §13; South Dakota Constitution, Article XXI, §9.In addition, some of the states with statutory prohibitions againstrecognition have added constitutional provisions to the same effect. 

B. States with Laws that Prohibit RecognitionIn a large majority of states – approximately 40 – the issue ofrecognition has been resolved by constitutional amendments orlegislative enactments that explicitly bar recognition of out-of-statesame-sex marriages.  See, e.g., Del. Code Ann. Tit. 13, §101(d) (“Amarriage obtained or recognized outside the State between persons[of the same gender] shall not constitute a legal or valid marriagewithin the State.”); Kan. Stat. Ann. §23-115 (“It is the strong publicpolicy of this state only to recognize as valid marriages from otherstates that are between a man and a woman”); 23 Pa. Cons. Stat.Ann. §1704 (“A marriage between persons of the same sex whichwas entered into in another state or foreign jurisdiction, even if validwhere entered into, shall be void in this Commonwealth”); Va. CodeAnn. §20-45.2 (“Any marriage entered into by persons of the samesex in another state or jurisdiction shall be void in all respects inVirginia and any contractual rights created by such marriage shall bevoid and unenforceable”); W.Va. Code Ann. §48-2-603 (“A publicact ...of any other state ... respecting a relationship between personsof the same sex that is treated as marriage under the laws of the otherstate ... shall not be given effect by this state”); see generallyKoppelman, supra, 153 U. Penn. L. Rev. at 2165-94 (2005)(compiling state laws concerning recognition of out-of-state same-sex marriages).   Many of these laws were enacted in reaction to24either the Baehr or the Goodridge decisions.  To date, provisions prohibiting recognition of out-of-statesame-sex marriages have been upheld against federal constitutionalchallenge.  See Citizens for Equal Protection v. Bruning, 455 F.3d859 (8  Cir. 2006) (upholding Nebraska constitutional provision thatthprecludes recognition of out-of-state same-sex marriages); Wilson v.Ake, 354 F. Supp.2d 1298 (M.D. Fla. 2005) (holding that Floridastatute precluding recognition of out-of-state same-sex marriages isconstitutional and upholding refusal of Florida officials to recognizeMassachusetts same-sex marriage). 
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 An example is Miller-Jenkins v.Miller-Jenkins, 637 S.E.2d 33025(Va. App. 2006).  In that case, two women had entered into a civil unionunder Vermont law and one of the women had a child as a result ofartificial insemination.  The woman who had given birth later sought todissolve the civil union in a Vermont court, which issued a temporaryorder concerning custody and visitation.  In the meantime, she had movedto Virginia with the child where she sought a declaratory judgment thatshe was the sole parent.  The Virginia Court of Appeals held that the trialcourt was obligated to give full faith and credit to the Vermont custodyand visitation order pursuant to the federal Parental KidnappingPrevention Act; the court stated that it was not addressing recognition ofthe Vermont civil union under Virginia law.  The Virginia Supreme Courtlater affirmed the Court of Appeals decision on procedural groundswithout reaching the substantive issue.  Miller-Jenkins v. Miller-Jenkins,661 S.E.2d 822 (Va. 2008).

Unsurprisingly, when the question of recognition of an out-of-state same-sex marriage has arisen in such a state, Attorneys Generalin those states have concluded that the state would decline torecognize such marriages.  See, e.g., Opinion of the MichiganAttorney General No. 7160, 2004 WL 2096457 (September 14,2004) (Massachusetts same-sex marriage would not be recognizedin Michigan); Opinion of the Louisiana Attorney General, No. 06-0325, 2007 WL 1438453 (April 18, 2007) (Louisiana not requiredto recognize adoption by same-sex couple in a state that permitssame-sex marriages); Opinion of the Idaho Attorney General No. 06-1, 2006 WL 467700 (February 8, 2006) at *8 (Full Faith and CreditClause would not require Idaho to recognize same-sex marriagecontrary to public policy expressed in its statute); Opinion of theAlabama Attorney General 2000-129, 2000 WL 33310632 (April 20,2000) (Alabama not required to recognize Vermont same-sex civilunion).  Nevertheless, there may be circumstances in which a courtin such a state may accord some effect, however indirect, to an out-of-state same-sex union.25
C. States That Allow Same-Sex MarriageThe states that permit same-sex marriage under their own lawspresumably would ordinarily recognize a same-sex marriage validlycontracted under the laws of another state.  For example, after theConnecticut Supreme Court held that the state’s ban on same-sexmarriage violated equal protection rights under that state’sconstitution, Kerrigan v. Commissioner of Public Health, 957 A.2d407 (Conn. 2008), the Connecticut Attorney General opined that out-of-state same-sex marriages would be recognized in Connecticut.
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 Prior to that decision, the Connecticut Attorney General had26opined that “same-sex marriages performed under laws of any other Stateviolate Connecticut’s expressly articulated public policy and are notrequired by the Full Faith and Credit Clause of the United StatesConstitution to be recognized here.”  Opinion of the Connecticut AttorneyGeneral No. 2005-024, 2005 WL 2293060 (September 20, 2005) at *1.However, the Attorney General also concluded that a same-sex couplemarried under the laws of another state could obtain a civil union underConnecticut law.  Id.  At that time, Connecticut law stated: “The GeneralAssembly finds that ... the current public policy of the state of Connecticutis now limited to a marriage between a man and a woman.”  Conn. Gen.State. Ann. §45a-727a(4).  The Connecticut legislature deleted thatprovision from its code in 2009. The two Rhode Island Attorney General opinions discussed here27are apparently not available through Westlaw.

Opinion of the Connecticut Attorney General No. 2008-019, 2008WL 4760988 (October 28, 2008) at *1.26
D. States Without a Statute Allowing or Proscribing Same-SexMarriageFour states – Rhode Island, New Jersey, New Mexico, andNew York – have no statute that specifically precludes same-sexunions or that explicitly addresses recognition of out-of-state same-sex marriages, although all currently do not issue licenses for same-sex marriages.  Recently, there has been substantial attention in threeof those states to the question of recognition of same-sex marriagesvalidly contracted in another jurisdiction, perhaps driven by therelative proximity of those three states to Massachusetts. 1. Rhode Island Attorney General opinionsIn 2004, the Rhode Island Attorney General opined that a partyto a valid same-sex marriage in Massachusetts would be eligible toreceive “spouse’s benefits” under a Rhode Island statute concerningteacher retirement benefits.  Letter of Rhode Island Attorney GeneralPatrick C. Lynch to General Treasurer Paul J. Tavares (October 19,2004).   The brief opinion was based on the gender-neutral27definition of “spouse” in the retirement statute.



22 [95 Op. Att’yIn 2007, the Rhode Island Attorney General reached a similarconclusion and elaborated on the justification for recognizingMassachusetts same-sex marriages in an opinion concerning whetherRhode Island’s higher education agency should treat an employeewho is a party to such a marriage as a married person.  Letter ofRhode Island Attorney General Patrick C. Lynch to CommissionerJack R. Warner (February 20, 2007).  The Rhode Island AttorneyGeneral reasoned that the answer to that question depended, underboth the Full Faith and Credit Clause and common law comityprinciples, on whether recognition would be contrary to the publicpolicy of Rhode Island.  He noted that Rhode Island does not haveany statutes prohibiting same-sex marriage and that neither theRhode Island legislature nor its courts had expressed disagreementwith his 2004 opinion.  Opinion at p. 5 & n. 8 (noting that the onlymarriages declared to be against Rhode Island public policy arebigamous marriages, incestuous marriages, and marriages betweentwo mentally incompetent persons).  Finally, he pointed to RhodeIsland statutes prohibiting discrimination on the basis of sexualorientation, recognizing de facto parental status for same-sexpartners, and extending health insurance benefits to domesticpartners.  State Supreme Court decisionHowever, later that same year, the Rhode Island SupremeCourt gave a different answer to a similar question.  In Chambers v.Ormiston, 935 A.2d 956 (R.I. 2007), that court considered whetherthe state’s family court could recognize a Massachusetts same-sexmarriage for the purpose of entertaining a divorce petition from thatcouple.  In a 3-2 decision, the court held that the family court couldnot entertain such a petition, reasoning that the legislature that hadcreated the family court in the early 1960s and given it jurisdictionto grant divorces would have understood the term “marriage” tomean a heterosexual union.  The court relied upon contemporarydictionary definitions of marriage, as well as gender relatedreferences (“male party”, “female party”) in related statutes.  Thedissenting judges would have recognized the Massachusettsmarriage for the limited purpose of entertaining the divorce petitionwithout determining whether Rhode Island law would recognize itas a valid marriage for other purposes.  The dissenting judgessuggested that resolution of the general issue whether same-sexmarriage is strongly against the public policy of Rhode Island“resides in the State House and not the courthouse.”  935 A.2d at974.
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 Prior to the Lewis decision, the New Jersey Tax Court had28considered the question of recognition for an out-of-state same-sexmarriage.  Hennefeld v. Township of Montclair, 22 N.J. Tax 166 (N.J. TaxCt. 2005).  In that case, one member of a same-sex New Jersey couple hadbeen disabled as a result of military service.  Consequently, they receiveda 50% disabled veteran’s exemption from real estate taxes based upon thedisabled individual’s portion of the taxes of their joint residence.  Theysubsequently established a civil union in Vermont and later were legallymarried under Canadian law in Niagara Falls, Ontario.  They then filed anapplication with the local tax assessor in New Jersey to qualify for a 100%disabled veteran’s tax exemption, which the assessor typically awarded tomarried couples.  Based largely on the fact that New Jersey law does not provide forsame-sex marriage, the New Jersey Tax Court held that the couple’sCanadian marriage would not be recognized in New Jersey.  It also heldthat New Jersey was not required by the Full Faith and Credit clause of thefederal Constitution to give full effect to the couple’s Vermont civil union.However, the court construed the recently-passed New Jersey DomesticPartnership Act to permit the award of an exemption available to amarried couple – such as the 100% exemption sought by the plaintiffs –to a same-sex couple. 

2. New Jersey  State Supreme Court decisionIn Lewis v. Harris, 908 A.2d 196 (N.J. 2006), the New JerseySupreme Court ruled that same-sex couples are entitled, under theequal protection principles of that state’s constitution, to the sameprivileges and benefits as are accorded to heterosexual couples,whether or not the same-sex relationship is denominated“marriage.”   The New Jersey legislature enacted a civil union law28to implement that decision.  2006 N.J. Laws c. 103.Attorney General opinionAfter the Lewis decision and the enactment of the state’s civilunion law, the New Jersey Registrar of Vital Statistics asked theNew Jersey Attorney General how the state would recognize same-sex relationships sanctioned under the laws of other states orcountries.  The New Jersey Attorney General offered a functionaltest that related the nature of the rights granted in the otherjurisdiction to the types of same-sex relationships recognized underNew Jersey law.  Opinion of the New Jersey Attorney General 3-2007, 2007 WL 749807 (February 16, 2007).  Accordingly, same-



24 [95 Op. Att’ysex marriages solemnized under the laws of other states or countrieswould be treated as civil unions in New Jersey, but the parties wouldnot be required to obtain a New Jersey civil union license.  The NewJersey Attorney General reasoned that “[r]ecognizing same-sexmarriages established under Massachusetts law as civil unions inNew Jersey both gives substantial effect to the Massachusettsrelationships by providing all of the rights and obligations ofmarriage and comports with the intent of the New Jersey Legislatureto provide those rights to same-sex couples through a civil union.”Id. at p. 7 n.1. 3. New MexicoAttorney General advisory letterAfter the Goodridge decision, the New Mexico AttorneyGeneral was asked whether a county clerk could issue a marriagelicense to a same-sex couple.  The Attorney General answered thequestion in the negative in a brief advisory letter.  See 2004 WL2019901 (February 20, 2004).  Although no statute in New Mexicoexplicitly limits marriage to heterosexual couples, the marriagestatutes use the terms “husband” and “wife” and the state legislaturehas adopted a marriage application form that presupposes a male andfemale applicant.  Accordingly, the New Mexico Attorney Generalconcluded that New Mexico law did not allow for same-sexmarriage.  The advisory letter did not address whether that statewould recognize same-sex marriages celebrated in otherjurisdictions.  To our knowledge, there are no reported courtdecisions in New Mexico concerning recognition of an out-of-statesame-sex marriage.4. New YorkAs in the other states outlined above, no statute in New Yorkexpressly permits or prohibits same-sex marriage, but the state lawhas been interpreted to limit marriage to opposite-sex couples.  Thequestion of recognition of out-of-state same-sex marriages has beenthe subject of an Attorney General opinion, as well as a number ofappellate decisions.Attorney General opinionIn 2004, the New York Attorney General was asked whetherthere were any circumstances under which a same-sex marriagewould be valid in New York.  2004 N.Y. Op. Atty. Gen. 1, 2004 WL
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 Subsequent to the Attorney General opinion, Langan was29reversed.  Langan v. St. Vincent’s Hospital, 802 N.Y.S. 2d 476 (App. Div.2005), appeal dismissed, 850 N.E.2d 672 (2006); see also Langan v. StateFarm Fire & Casualty, 849 N.Y.S.2d 105 (2007) (holding that partner toa Vermont civil union was not a surviving “spouse” for purposes of theworkers’ compensation law); see also Valentine v. American Airlines, 791N.Y.S.2d 217 (App. Div. 2005) (registered same-sex domestic partner nota “surviving spouse” for purposes of worker’s compensation law).

551537 (March 3, 2004).  The New York Attorney General reasonedthat the use of gender-specific terms (e.g., “groom”, “bride”,“husband”, “wife”, “himself”, “herself”) in New York statutesconcerning marriage evidenced a legislative intent not to extendmarriage to same-sex couples, but opined that this conclusion raisedconstitutional questions best resolved by the courts.  (The Court ofAppeals of New York, that state’s highest court, later agreed withthe Attorney General’s statutory interpretation and held that thelimitation of marriage to heterosexual couples was constitutional.See Hernandez v. Robles, 855 N.E.2d 1 (N.Y. 2006)).  After concluding in the 2004 opinion that marriage was notavailable under New York law to same-sex couples, the New YorkAttorney General then proceeded to deal with the separate questionof whether New York law would recognize a same-sex marriagevalidly performed in another jurisdiction.  The Attorney Generalstated that New York common law generally provides for therecognition of valid, out-of-state marriages, regardless of whetherthe union would be permitted under New York law.  2004 WL551537 at *11.  “The only exceptions to this rule occur whererecognition has been expressly prohibited by statute, or the union isabhorrent to New York’s public policy....  The abhorrence exceptionis so narrow that only marriages involving ‘polygamy or incest in adegree regarded generally as within the prohibition of natural law’have been deemed abhorrent by the courts.”  Id. (citations omitted).The opinion noted that the only New York court to have addressedthe question of recognition of a same-sex foreign union had held thata party to a Vermont civil union must be treated as a “spouse”eligible to bring a wrongful death action.  See Langan v. St.Vincent’s Hospital, 765 N.Y.S.2d 411 (Sup. Ct. 2003).  The opinionconcluded that “[c]onsistent with the holding of the only state courtto have ruled on this question, New York law presumptively requiresthat parties to such unions must be treated as spouses for purposesof New York law.”  Id. at *12.29



26 [95 Op. Att’yState court decisionsSince the New York Attorney General’s opinion, several casesconcerning recognition of out-of-state same-sex marriages by stateor local officials have been litigated in New York courts.  In onecase, a governmental body refused to recognize the marriage anddenied certain benefits; the intermediate appellate court held that themarriage should have been recognized and the benefits provided.  Inthree other cases, government officials sought to affirmativelyrecognize such marriages and were challenged in taxpayer suits; theappellate courts upheld the actions of the officials.  Thus, in eachinstance the appellate court ruled in favor of the party favoringrecognition of such marriages.  However, the state’s highest courthas not ruled definitively on whether out-of-state same-sexmarriages are recognized in New York generally.In Martinez v. County of Monroe, 850 N.Y.S.2d 740 (App.Div. 2008), an employee of a New York community college marriedher same-sex partner in Ontario, where the marriage was valid underCanadian law.  She then applied to the community college forspousal health care benefits for her partner, but the application wasdenied.  A panel of the state’s intermediate appellate court held thatthe marriage was entitled to recognition under New York law.  Thecourt stated that New York law recognized marriages solemnizedoutside its borders with two exceptions:  (1) marriages prohibited bythe “positive law” of New York; and (2) marriages prohibited by“natural law.”  Because no statute expressly forbade recognition ofout-of-state same-sex marriages, the first exception was notapplicable.  The court further held that the “natural law” exceptionwas limited to polygamy, incest, and marriages “offensive to thepublic sense of morality to a degree regarded generally withabhorrence”, but the exception did not apply to same-sex marriages.The court concluded that, until the state legislature enacted a statuteprohibiting recognition of same-sex marriages solemnized outsideNew York, such marriages were entitled to recognition in that state.The state’s highest court recently considered recognition ofout-of-state same-sex marriages, but was able to decide thecontroversies before it without ruling on the general question ofrecognition.  Godfrey v. Spano, 920 N.E.2d 328 (N.Y. 2009).Godfrey  concerned  two separate directives by government officialscalling for recognition of out-of-state same-sex marriages.  In one,the state’s civil service department announced that it wouldrecognize lawful out-of-state same-sex marriages for the purpose ofextending health benefits to the spouses of state employees who
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 The New York legislature recently rejected a bill to legalize same-30sex marriage in that state.  Peters, New York State Senate votes down gaymarriage bill, New York Times (December 3, 2009). The directive of the New York Governor’s office is described in31 (continued...)

were parties to such marriages.  Plaintiffs sought a declaratoryjudgment that this action was contrary to New York law.  In theother, a county executive issued an executive order directing countyofficials under his jurisdiction “to recognize same sex marriageslawfully entered into outside the State of New York in the samemanner as they currently recognize opposite sex marriages for thepurpose of extending and administering all rights and benefitsbelonging to these couples, to the maximum extent permitted bylaw.”  Plaintiffs brought a taxpayer suit, challenging the order asinconsistent with New York law.  The New York Court of Appeals declined to decide thequestion whether New York law allows generally for recognition ofout-of-state same-sex marriages.   Rather, it held that the civilservice commission had not abused its discretion under the pertinentstatute in deciding to extend benefits to the same-sex spouses ofemployees.  With respect to the county executive’s directive, thecourt noted that no county funds had been expended that would nothave been expended in the absence of the order and thus could notbe the basis for a taxpayer suit under New York law.  The majorityexpressed the hope that the state legislature “will address thiscontroversy; that it will listen and decide as wisely as it can; and thatthose unhappy with the result – as many undoubtedly will be – willrespect it as people in a democratic state should respect choicesdemocratically made.”  2009 WL 3849908 at *8 (internal citationomitted).  Three concurring judges would have decided the broaderquestion, reasoning that the majority’s rationale could result in “anunworkable pattern of conflicting executive and administrativedirectives promulgated pursuant to the individual discretion of eachagency head.”  Id.   See also Godfrey v. DiNapoli, 866 N.Y.S. 2d30844 (Sup.Ct. 2008) (upholding decision of state comptroller torecognize Canadian same-sex marriages for purposes of determiningspousal retirement benefits); Golden v. Patterson, 877 N.Y.S.2d 822,830 (Sup.Ct. 2008) (holding that Governor’s office directive toexecutive branch agencies concerning recognition of out-of-statesame-sex marriages did not exceed executive authority as it deferredto statutes and controlling court decisions on the subject).31
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 (...continued)31greater detail in Part VI.B. of this opinion.

In the context of divorce actions, lower courts in New Yorkhave asserted jurisdiction to dissolve same-sex marriages contractedin other states.  See, e.g., C.M. v. C.C., 867 N.Y.S. 2d 884 (Sup. Ct.2008) (finding jurisdiction to consider divorce of a same-sex couplewho had been married in Massachusetts); Beth R. v. Donna M., 853N.Y.S.2d 501 (Sup. Ct. 2008) (recognizing Canadian same-sexmarriage for purposes of considering divorce  complaint); but cf.B.S.  v. F.B., 883 N.Y.S. 2d 458 (Sup. Ct. 2009) (dismissing divorcepetition because Vermont civil union could not be treated asmarriage). We are not aware whether recognition in this context hasyet been considered by the state’s appellate courts.E. SummaryIn the vast majority of states, the question of recognition ofout-of-state same-sex marriages is relatively straightforward.  Eitherstate law clearly forbids recognition or state law allows same-sexmarriage and would presumably recognize such a marriage fromanother state.  The remaining states – Wyoming, which has a statutesimilar to Maryland, and the four states without a statute on same-sex marriage – illustrate several possible responses to the questionof recognition of out-of-state same-sex marriages, but have notarrived at a consensus that suggests a particular answer in Maryland.Rhode Island does not recognize an out-of-state same-sexmarriage, at least for purposes of granting divorces, according to thedecision of the state’s highest court.  New Jersey recognizes a same-sex marriage from another state as a civil union rather than amarriage, according to the New Jersey Attorney General.  Lowercourts in New York have recognized same-sex marriages from otherstates for the purpose of granting a divorce and the appellate courtshave upheld the discretion of executive branch officials to recognizesame-sex marriages for specific purposes; however, neither NewYork’s highest court nor its legislature has definitively answeredwhether that state recognizes out-of-state same-sex marriages.  It isnot clear whether New Mexico will, or will not, recognize an out-of-state same-sex union.  Wyoming has similarly been silent on thequestion.
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 The Circuit Court for Baltimore County has held that its equity32jurisdiction to annul a marriage under FL §1-201(a)(3) does notencompass a complaint to annul a Vermont same-sex civil union.  Lewisv. Smith, Case No. C-07-13986 (Cir.Ct. Balto. Co. March 28, 2008).  Thecircuit court reasoned that the civil union was not a marriage underVermont law, which distinguishes civil unions from marriages, or underMaryland law, citing FL §2-201 and the Deane case.  While the court’sdiscussion of FL §2-201 and Deane might be read to imply that an out-of-state same-sex marriage would also not be recognized in Maryland, thecase before it clearly did not involve an out-of-state marriage and, as notedin Part II.B. above, the Court of Appeals did not address the question ofrecognition of out-of-state same-sex marriages in Deane.Prior to Deane, a 1993 opinion by a master for the Howard CountyCircuit Court analyzed in some detail the State law concerning marriagein considering whether to annul a marriage contracted by two femaleMaryland residents in Virginia during the 1980s.  See Maryland FamilyLaw Monthly Supplement (May 1993) at pp. 37-44.  However, it appearedthat the marriage was prohibited by the law of Virginia at the time it wascontracted.  Thus, that case did not concern recognition of a marriage validin the place of celebration. In one passage the Henderson court describes the Maryland public33policy exception as applying to marriages that are “contrary” to the publicpolicy of Maryland; in another, it appears to refer to a public policy(continued...)

VWhether the Court of Appeals Would Recognize a Same-Sex Marriage We are not aware of any case in Maryland that directlyaddresses recognition of an out-of-state same-sex marriage that isvalid in the location in which it was celebrated.   Without any32specific precedent to guide us, we review the general principlesconcerning recognition of out-of-state marriages employed byMaryland courts.A. General Rule of Recognition Subject to Public PolicyExceptionAs summarized in Part II.C. of this opinion, Maryland courtsfollow the general rule that a marriage that is valid in the jurisdictionwhere it is contracted is valid in Maryland “unless it is contrary tothe public policy of [Maryland].”  Henderson, 199 Md. At 458.33
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 (...continued)33exception in stating generally that a state is not bound to give effect tomarriages “repugnant” to its own laws and policies.  Henderson, 199 Md.at 458-59.  We attach no significance to the Court’s use of these differentterms.  What is clear from Henderson and the other cases cited in the textis that the public policy exception is a limited exception to the general rulethat a foreign marriage need not satisfy all the prerequisites of Marylandlaw to be valid in Maryland.

This rule is based on the principle of comity, by which one stateaccommodates its own law to the law of another jurisdiction that ispertinent to a particular transaction or event.  In the context ofrecognition of marriages, it presupposes that there are significantvariations among states in the requirements for a valid marriage;otherwise, there would be no need for such a principle.  The utilityof the principle is based on the practical observation that “it wouldbe ridiculous to have people’s marital status blink on and off like astrobe light” as they traveled about the country.  Koppelman, supra,153 U. Penn. L. Rev. at 2155; see also Scoles & Hay, Conflict ofLaws (1984) at p. 429 (“Refusal to recognize the validity of aforeign marriage ... tends to render uncertain one of the mostimportant of human relations, a relationship in which certainty issurely as imperatively demanded as in commercial transactions”). However, the principle of comity does not require that ajurisdiction cede all its policy preferences to another jurisdictionsimply because someone has crossed a state line.  The principle ofcomity is “neither a matter of absolute obligation, on the one hand,nor of mere courtesy and good will, upon the other.”  Aleem v.Aleem, 404 Md. 404, 413, 947 A.2d 489 (2008) (holding that divorceobtained in Pakistan pursuant to civil analog of Islamic law wouldnot be recognized because it was contrary to Maryland public policyexpressed in Equal Rights Amendment).  The public policyexception attempts to distinguish those prerequisites central to thestate’s conception of the institution of marriage from regulations thatmay be important but less critical.  Applying the public policyexception is not a simple exercise and the answer with respect to aparticular requirement may evolve over time.  Cf.  Kramer v. BallyPark, 311 Md. 387, 535 A.2d 466 (1988) (in deciding whether torecognize an out-of-state debt that arguably could not have been
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 In Kramer, a Maryland resident wrote a bad check to cover a34gambling debt incurred at a New Jersey casino.  When the casino suedKramer in Maryland, he argued that Maryland’s public policy againstgambling would override the general choice-of-law principle under whichMaryland courts would enforce a contract valid under the laws of anotherstate – i.e., New Jersey.  Assuming for the sake of argument that thecontract would be illegal under Maryland law, the Court of Appeals tracedthe development of various forms of legalized gambling in Maryland andheld that Maryland’s public policy against enforcement of gambling debtswas not so strong as to preclude recognition of the New Jersey contract.

contracted in Maryland, the Court reviewed changes in Marylandlaw to assess public policy exception).34
B. The Public Policy Exception in MarylandMore than a century ago, the Court of Appeals elaborated onthe public policy exception to the general rule of recognition of out-of-state marriages, quoting at length from a Tennessee case.Jackson v. Jackson, 82 Md. 17, 29-30 33 A. 317 (1895).  Under thatformulation, the exception encompasses two categories:  (1) marriages that are “contrary to thelaw of nature as generally recognized inChristian countries”; and(2) certain marriages prohibited bystatute – in particular, statutes relatingto “the morals and good order ofsociety.”  As examples of the first category – i.e., marriages contrary to the lawof nature – the Court listed polygamous marriages and incestuousmarriages involving either the direct line of consanguinity orbrothers and sisters.   As to the second category, the Court noted thatnot all statutory limitations in Maryland law would trigger the publicpolicy exception – for example, statutory provisions relating to“form and ceremony” would not.  As an example of a statute that would trigger the publicpolicy exception, the Jackson Court cited a Maryland law thatforbade interracial marriages – a prohibition enforced by criminalpenalties.  Id. at 30; see also Henderson, 199 Md. at 459.  TheMaryland statutes criminalizing interracial marriage were repealedshortly before the Supreme Court declared unconstitutional a similar
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 That prohibition currently appears in FL §2-202(c)(1)(xi), (xii).35 Like Maryland law, a Rhode Island statute forbade a marriage36between a niece and an uncle.  However, a religious exception to thatstatute recognized the validity of a Jewish marriage of an uncle and niece,if permitted by Jewish law.  That exception was apparently invoked by theniece and uncle in Fensterwald.  The Maryland court declined to hold theRhode Island statute unconstitutional.  129 Md. at 137.

prohibition in Virginia.  See Chapter 6, §1, Laws of Maryland 1967;Loving v. Virginia, 388 U.S. 1 (1967).  However, the public policyexception to the general rule of recognition of out-of-state marriagesmay still pertain to other types of out-of-state marriages.  Deane, 401Md. at 304 n.66.Two decades after Jackson outlined the public policyexception, the Court of Appeals considered its application in a caseinvolving an out-of-state marriage that would have been prohibitedin Maryland under the statute limiting marriages between relatedindividuals.  Fensterwald v. Burk, 129 Md. 131, 98 A. 358 (1916).That case arose out of an estate contest between a nephew and aniece of the decedent.  It was alleged that, to enhance the prospectsfor her inheritance, the niece had persuaded the uncle to marry herand, to avoid the prohibition in Maryland against uncle-niecemarriages,  to travel to Rhode Island for the wedding.   After the35 36uncle died, the nephew sought an order that the marriage be declarednull and void as contrary to the law of Maryland.  After quoting atlength from Jackson on the general rule of recognition of out-of-state marriages and the public policy exception, the Court concludedthat the marriage should be recognized.  It reasoned that the marriagewas not incestuous “according to the generally accepted opinion ofChristendom” and therefore not contrary to natural law.  Moreover,prior Maryland case law had characterized uncle-niece marriages as“voidable” rather than “void”; thus, the statutory prohibition did notplace it in the category of marriages that would never be recognized.Similarly, the courts have held that the fact that a Marylandstatute requires a marriage ceremony and does not allow for commonlaw marriages would not preclude recognition of a common lawmarriage contracted in a state that allows for such marriages.  See,e.g., Henderson, 199 Md. at 459.  From this limited case law applying the public policyexception, it appears that the analysis begins, but does not end, with
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 A law review article that pre-dated the enactment of FL §2-37201categorized various types of marriages with respect to Maryland lawas “valid,” “voidable,” or  “totally void.”  Strahorn, Void and VoidableMarriages in Maryland and their Annulment, 2 Md. L. Rev. 211 (1938).The term “valid” was used to denote a marriage “that meets all therequirements and encounters none of the impediments so that it canwithstand both direct and collateral attack.”  Id.  The article noted that, ofthe marriages that were not “valid” in Maryland – i.e., those that wereeither “totally void” or “voidable” –  State courts would recognize out-of-state marriages that fell within the “voidable” category under Marylandlaw and that were valid in the place of celebration.  This may suggest thatthe term “valid” is not determinative of application of the public policy(continued...)

statutes governing marriage in Maryland.  In discerning whether aparticular limitation triggers the public policy exception,consideration must also be given to the State’s criminal law andother statutes regulating the conduct of couples.  Changes in thoselaws may signal a change in the State’s public policy that affectsapplication of the public policy exception.  In addition, considerationmust be given as to whether the type of marriage is within the samecategory as polygamous and incestuous marriages.C. Discerning the Current Public Policy of Maryland1. FL §2-201The Maryland statute that most directly speaks to same-sexmarriage is FL §2-201. It could be argued that this statute, whichstates simply that “[o]nly a marriage between a man and a woman isvalid in this State,” broadly prohibits any recognition of same-sexmarriage in Maryland.  After all, it does not say that only aheterosexual couple may obtain a marriage license in Maryland or bejoined in a marriage ceremony in the State.  Rather, it states that onlysuch a monogamous heterosexual marriage is “valid” in the State.It would not be wholly unreasonable to conclude that the statuteitself precludes recognition of an out-of-state same-sex marriage.On the other hand, the vast majority of states that have enactedstatutes or constitutional provisions prohibiting same-sex marriagehave used language that much more clearly addresses out-of-statesame-sex marriages.  See Hovermill, supra, 53 Md. L. Rev. at 487-88 (arguing that statutes should be explicit to express a strong publicpolicy against recognition of an out-of-state marriage).  Furthermore,the term “valid” can be a term of art that does not itself determinewhether an out-of-state marriage would be recognized.  37
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 (...continued)37exception.  See also Grossman, supra, 84 Or. L. Rev. at 447 & n. 70, 478(suggesting that the fact that certain state statutes such as FL §2-201 thatbar same-sex marriage but do not classify such marriages as  “void” leavesopen the possibility that out-of-state marriages would be recognized).  In Baker, two men had sought a marriage license in Minnesota,38arguing that there was no express statutory provision in Minnesota againstissuing a license to a same-sex couple.  The Minnesota Supreme Courtrejected that contention, as well as an argument that such a prohibitionwould be unconstitutional.  Baker v. Nelson, 191 N.W.2d 185 (Minn.1971).  The appeal of the constitutional issue to the United States SupremeCourt was later dismissed “for want of a substantial federal question.”Baker v. Nelson, 409 U.S. 810 (1972).  The continuing significance of the Supreme Court’s disposition ofBaker has been the subject of some debate.  Compare Lockyer v. City andCounty of San Francisco, 95 P.2d 459, 503-4 (Cal. 2004) (Kennard, J.,concurring and dissenting) (Baker remains controlling precedent onfederal constitutional issues) and Wilson v. Ake, 354 F.Supp.2d 1298,1305 (M.D. Fla. 2005 (“Baker v. Nelson is binding precedent”) withHernandez v. Robles, 855 N.E.2d 1, 9 (N.Y. 2006) (rejecting argumentthat Baker controls resolution of constitutional issues) and In re Kandu,315 B.R. 123, 138 (W.D. Wash. 2004) (“Baker is not binding precedent”).The case has also been a subject of questioning at recent Supreme Courtconfirmation hearings.  See New York Times, Transcript - SotomayorConfirmation Hearings – Day 3 (July 16, 2009), available at<http://www.nytimes.com/2009/07/15/us/politics/15confirm-text.html?pagewanted=62>.  

It is unclear from the text of FL §2-201 whether the statutewas intended to address recognition of out-of-state marriages.  Asnoted above, at the time the statute was enacted in 1973 nojurisdictions allowed same-sex marriage.  There is no extantlegislative history that indicates what prompted the GeneralAssembly to enact this statute.  However, the historical context mayoffer a clue.  It appears that, during the early 1970s, same-sexcouples had attempted to obtain marriage licenses in several states,arguing that there was no express statutory prohibition against theissuance of a license to such a couple in those states.  See, e.g.,Singer v. Hara, 522 P.2d 1187 (Wash. Ct. App. 1974); Jones v.Hallahan, 501 S.W.2d 588 (Ky. Ct. App. 1973); Baker v. Nelson,191 N.W.2d 185 (Minn. 1971); see also Note, The Legality ofHomosexual Marriage, 82 Yale L.J. 573 (1973) (analyzing same-sexmarriage with respect to equal protection and proposed equal rightsamendment).   An Attorney General opinion issued a year before38
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 By early 1996, Ms. Baehr and her partner had moved from Hawaii39to Baltimore.  See L. Denniston, Gay couple’s final frontier; same-sexmarriage: two women who applied for a marriage license in Hawaii andnow live in Baltimore helped begin a new quest in the gay-rightsmovement, Baltimore Sun  p.1A (February 26, 1996). There was also an effort to amend FL §2-201 to substitute “two40consenting adults” for  “a man and a woman”, which not only would havewould have permitted recognition of out-of-state marriages, but wouldhave allowed same-sex marriage in Maryland itself.  House Bill 609(1997); House Bill 1259 (1998); House Bill 919 (2000).  All of those billsalso received an unfavorable report from the House Judiciary Committee.

the predecessor of FL §2-201 was enacted indicated that “anincreasing number of persons of the same sex have been seekingmarriage licenses...”  57 Opinions of the Attorney General 71(1972).  It seems quite likely that the Legislature enacted the statutesimply to forestall the type of challenge to Maryland’s practice inissuing marriage licenses that had been brought in Minnesota andother states.It would not be until 1993 that a state court decision – Baehr– raised the possibility that a state would authorize a valid same-sexmarriage that might possibly migrate to Maryland.   After the Baehr39decision, there were repeated efforts in the General Assembly toamend FL §2-201 to include language similar to that in the laws ofother states that  prohibited recognition of such marriages.  Thosebills would have amended FL §2-201 to state explicitly that “[a]marriage between two individuals of the same sex that is validlyentered into in another state or in a foreign country is not valid inthis State.”  House Bill 1268 (1996); House Bill 398 (1997); SenateBill 565 (1998); House Bill 1128 (1999); House Bill 531 (2001).  Allof those bills failed in the House Judiciary Committee.40
The efforts to amend FL §2-201 were redoubled after the2003 Goodridge decision authorizing same-sex marriage inMassachusetts.  One of those bills resulted in this Office consideringthe question of recognition of out-of-state same-sex marriages sixyears ago.2. 2004 Advice LetterIn early 2004, a proposal was made in the General Assemblyto amend the Maryland Constitution to incorporate the language ofFL §2-201 barring same-sex marriage in an amendment to the State
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 The proposed constitutional amendments would have added a new41Article XV, §8 to the Maryland Constitution that would provide that“[o]nly a marriage between a man and a woman is valid in this State.”The bills were not passed. In a related letter, the Attorney General’s Office indicated that, if42a State official declined to recognize an out-of-state same-sex marriageand were sued for that decision, it would make this argument in defenseof the official.  Letter of Assistant Attorney General Robert A. Zarnoch toDelegate Luiz R.S. Simmons (February 27, 2004).

Constitution.  House Bill 16 (2004); Senate Bill 673 (2004).   Other41bills would have amended FL §2-201 to state explicitly that “[a]marriage between two individuals of the same sex that is validlyentered into in another state or in a foreign country is not valid inthis State” and to specify that “[m]arriages between individuals ofthe same sex are against the public policy of this State.”  House Bill728 (2004); Senate Bill 746 (2004).  In connection with theconsideration of those bills, the question arose as to whether an out-of-state same-sex marriage would be recognized in Maryland underthe existing law. An advice letter from this Office thoroughly reviewed theexisting law concerning the public policy exception to the generalrule that out-of-state marriages are recognized in Maryland.  Letterof Assistant Attorney General Kathryn M. Rowe to Delegate JosephF. Vallario, Jr. (February 24, 2004) (“2004 Advice Letter”).  At thattime there were no cases, even in other states, that specificallyaddressed the recognition of same-sex marriages across state lines.The 2004 Advice Letter concluded that the policy expressed in FL§2-201 would likely be read to create a public policy exception tothe general rule that a marriage valid where it is performed isconsidered valid in Maryland.   However, the 2004 Advice Letter42observed that the results in marriage recognition cases sometimesappeared driven by the situations of sympathetic parties and thatcourts were reluctant to deny recognition “in light of theconsequences to offspring and others.”  Thus, it concluded that theapplication of the public policy exception in this context “is far fromclear or settled” and that a court might reach a different conclusion.Id. at  pp. 6-7.  The 2004 Advice Letter advised that the amendmentof FL §2-201 consistent with the proposed bills would increase the
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 The bills did not pass.43 Senate Bill 852 remains pending in the Senate Judicial44Proceedings Committee as of the date of this opinion.

likelihood that a court would hold that the statute creates a publicpolicy exception to the general rule of recognition.  Id. at p.7.  43
In the six years since the 2004 Advice Letter provided thatqualified answer, there have been significant legal developments inMaryland’s public policy toward committed same-sex intimaterelationships and, as outlined in Part IV of this opinion, in the law ofmany other states.  However, there has been no amendment of FL§2-201. 3. Legislative Efforts after 2004 Advice LetterSince 2004, several bills have been introduced in the GeneralAssembly that would have affected the conclusion of the 2004Advice Letter concerning recognition of out-of-state same-sexmarriages.  Some of those bills would have affirmed the tentativeconclusion of the 2004 letter; others would have effectively reversedit. Several bills would have explicitly stated in statute that same-sex marriages valid in other states would not be recognized inMaryland.  Senate Bill 746 (2004); House Bill 728 (2004); HouseBill 693 (2005); House Bill 90 (2010); Senate Bill 852 (2010).44Other bills proposed constitutional amendments.  There were severalproposals for a State constitutional amendment providing, like FL§2-201, that only a marriage between a man and a woman is valid inMaryland.  Senate Bill 673 (2004); House Bill 16 (2004); House Bill1220 (2005); House Bill 1393 (2006); Senate Bill 262 (2006); HouseBill 48 (2006); Senate Bill 690 (2006); House Bill 1716 (2006);House Bill 919 (2007); Senate Bill 564 (2007);  Senate Bill 169(2008).  Two bills would have amended the State Equal RightsAmendment (Declaration of Rights, Article 46) to prevent it frombeing a basis for overturning the statutory prohibition against same-sex marriage.  Senate Bill 900 (2006); House Bill 1637 (2006).Other proposed amendments would have also made clear that out-of-state same-sex marriages are not valid in Maryland.  House Bill 1345
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 House Bill 1079 remains pending in the Senate Judicial45Proceedings Committee as of the date of this opinion. The 2010 bills listed are pending in either the Senate Judicial46Proceedings Committee or the House Judiciary Committee as of the dateof this opinion. As of the date of this opinion, the latest version of such a bill is47pending in the State Senate.  See Senate Bill 582 (2010).

(2008); Senate Bill 647 (2009); House Bill 913 (2009); House Bill1079.   All measures filed in sessions through 2009 failed.45
More recently, several bills have been introduced to amendFL §2-201 to allow same- sex marriages in Maryland.  Senate Bill290 (2008); House Bill 351 (2008); Senate Bill 565 (2009); HouseBill 1055 (2009); Senate Bill 582 (2010); House Bill 808 (2010);House Bill 1279 (2010).   If the statute had been modified in that46way, the analysis of the 2004 Advice Letter would have beeneffectively overruled, as the basis for a public policy againstrecognition of such out-of-state marriages would no longer exist.However, those measures filed in sessions through 2009 alsofailed.    47
In failing to amend FL §2-201, the General Assembly has notbuttressed, as suggested by the 2004 Advice Letter, the tentativeconclusion that out-of-state same-sex marriages would not berecognized by Maryland courts.  Conversely, it has not explicitlyspoken in favor of  recognition of such marriages by the courts.However, other enactments of the Legislature demonstrate anevolution in public policy toward intimate same-sex relationships.4. Evolution of Public Policy Relating to Same-SexRelationshipsMaryland’s public policy concerning marriage has not beenstatic.  As previously recounted, during part of the colonial period,only marriages consecrated according to the liturgy of the Church ofEngland were authorized in Maryland.  Within living memory, theCourt of Appeals could describe interracial marriage as not onlyagainst the State’s public policy, but “repugnant” to it.  Neitherpolicy has endured.  Undoubtedly, a same-sex marriage, even if validin another state, would have been obviously contrary to the publicpolicy of Maryland in the past, given the laws criminalizing
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 The Court in Lawrence declined to address the validity of same-48sex marriage, stating that the case did “not involve whether thegovernment must give formal recognition to any relationship thathomosexual persons seek to enter.”  539 U.S. at 578.

homosexual sexual activity.  However, the same cannot be saidtoday. Criminal lawsAt one time the public policy of Maryland, as expressed in itscriminal laws, prohibited same-sex intimate sexual conduct.  SeeAnnotated Code of Maryland, Criminal Law (“CR”), §3-322(prohibiting “unnatural or perverted sexual practices”).  The Stateceased enforcement of such laws some years ago.  See Schochet v.State, 320 Md. 714, 580 A.2d 176 (1990) (construing statute not torestrict private, non-commercial, consensual sexual conduct ofheterosexual couple); Williams v. Glendening, No. 98036031/CL-1059, 1998 WL 965992 (Balto. City Cir. Ct 1998) (enjoiningapplication of statute to same-sex couples); Letter of AssistantAttorney General Robert N. McDonald to Delegate Sue Hecht(October 29, 1999) (concluding that Court of Appeals would likelyreach same result as circuit court did in Williams).  The SupremeCourt subsequently held that such laws are unconstitutional.Lawrence v. Texas, 539 U.S. 558 (2003).  48
In 2005, the Legislature amended the statutes concerning“hate crimes” to include violent crimes motivated by animus towarda person’s sexual orientation.  Chapter 571, Laws of Maryland 2005,codified in CR §10-301 et seq.Anti-discrimination measuresSubject to some exceptions, State law prohibits discriminationbased on sexual orientation in public accommodations, housing, andemployment.  Annotated Code of Maryland, State GovernmentArticle (“SG”), §§20-304 (public accommodations), 20-601 et seq.(employment), 20-701 et seq. (housing).  In addition, it forbids suchdiscrimination by private entities regulated by the Department ofLabor, Licensing, and Regulation.  SG §20-402.  While the law thatenacted these prohibitions was carefully drafted to make clear thatit did not authorize same-sex marriage itself or endorse any
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 The law included uncodified language stating that it:49 (1) may not be construed to authorize or validatea marriage between two individuals of the samesex;(2) may not be construed to require or prohibit anemployer to offer health insurance benefits tounmarried domestic partners;(3) does not mandate any public or privateeducational institution to promote any form ofsexuality or sexual orientation or to include suchmatters in its curriculum; and  (4) is intended to ensure specific defined rightsand not to endorse or confer legislative approvalof any form of sexual behavior.Chapter 340, §2, Laws of Maryland 2001.  See Part II.B.1 & n. 9 above.

particular form of sexual behavior,  it reflects a change in public49policy concerning the acceptable treatment of gay and lesbianindividuals.An executive order entitled the State Code of FairEmployment Practices prohibits employment discrimination in Stateemployment based on sexual orientation, among other things.COMAR 01.01.2007.16 at Article I(A)(13).  Many executive branchagencies in the State have adopted regulations forbiddingdiscrimination on the basis of sexual orientation in the conduct ofvarious State programs.  See Deane, 401 Md. at 338-39 n.17 (Raker,J., concurring and dissenting) (cataloging various anti-discriminationprovisions).  Other regulations prohibit such discrimination byindividuals licensed by the State in the conduct of their professionsor occupations.  Id.  Various county and municipal laws similarlyprohibit discrimination on the basis of sexual orientation in matterswithin the purview of the local government.  Id. at 340-41.In 2006, the Legislature enacted a statute barringdiscrimination on various bases, including sexual orientation, inconnection with State contracts.  Chapter 283, Laws of Maryland2006, codified at Annotated Code of Maryland, State Finance &Procurement Article, §19-101 et seq.
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 A “domestic partnership” is defined as: 50 a relationship between two individualswho: (1) are at least 18 years old;(2) are not related to each other byblood or marriage within four degrees ofconsanguinity under civil law rule;(3) are not married or a member ofa civil union or domestic partnership withanother individual;(4) agree to be in a relationship ofmutual interdependence in which eachindividual contributes to the maintenanceand support of the other individual and therelationship, even if both individuals arenot required to contribute equally to therelationship.Annotated Code of Maryland, Health-General Article, §6-101.  Forpurposes of a recordation and  transfer tax exemption, domestic partnersmust also share a common residence where they both live.  AnnotatedCode of Maryland, Tax-Property Article, §12-101(e-2).

AdoptionThe Court of Appeals has not had occasion to addresswhether same-sex couples may adopt a child together in Maryland.See Janice M. v. Margaret K., 404 Md. 661, 665 & n.3, 696 & n.1,948 A.2d 73 (2008).  However, this Office has previously concludedthat Maryland law permits adoption by same-sex couples, aconclusion endorsed by some members of the Court.  See Letter ofAssistant Attorney General Kathryn M. Rowe to Delegate SharonGrosfeld (June 9, 2000); see also Deane, 401 Md. at 332-36 (Raker,J., concurring and dissenting) (analyzing parental rights of same-sexpartners under Maryland law).Rights and Benefits of Domestic PartnersThe General Assembly recently enacted legislationrecognizing domestic partnerships,  a term that includes same-sex50couples as well as couples of different sexes, for the purpose ofconferring rights concerning medical decision-making and hospitalvisitation, among other things.  Chapters 590, 599, Laws ofMaryland 2008; Chapter 602, Laws of Maryland 2009.  In particular,
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 The regulations were carefully crafted to ensure that they did not51contravene related federal standards that, under the federal Defense ofMarriage Act, limit the concept of “spouse” to heterosexual couples.  SeePart III.B.2 above.  Guidance later issued by DBM reiterated theunderstanding that an out-of-state same-sex marriage of an employeewould not be recognized under Maryland law as a marriage and that theemployee’s domestic partner would not be considered a “spouse” (asopposed to a domestic partner) for the purpose of employee benefits.DBM, Same Sex Domestic Partner Frequently Asked Questions (July2009-June 2010) at. p. 4.

a domestic partner is entitled to make health care decisions for anincapacitated partner under certain circumstances.   Annotated Codeof Maryland, Health-General Article (“HG”), §§5-605, 5-612.  Adomestic partner has visitation rights with respect to a partner inhealth care facilities and during emergency medical transport.  HG§6-202.  Domestic partners who are in a nursing home have a rightto share a room, as well as to have private visits.  HG §19-344(h),(k).  A domestic partner may consent to the autopsy of a deceasedpartner, has certain rights concerning disposition of the remains, andmay consent to organ donation.  HG §§4-215, 5-501, 5-509, 19-310.Transfers of residential property between domestic partners areexempt from recordation and transfer taxes.  Annotated Code ofMaryland, Tax-Property Article, §§12-108(c)-(d), 13-207(a)-(b), 13-403(b).  The State inheritance tax does not apply to a primaryresidence held in a joint tenancy that passes from a decedent to hisor her domestic partner.  Annotated Code of Maryland, Tax-GeneralArticle, §7-203(l).  While the 2008 domestic partner legislation extended manyrights and benefits to committed same-sex couples, it explicitlydisclaimed any intent to alter Maryland’s policy concerning same-sex marriage.  See Chapter 590, §3; Chapter 599, §2, Laws ofMaryland 2008 (“this Act may not be construed to have any effecton §2-201 of the Family Law Article”).During the past year, the State Department of Budget andManagement (“DBM”) amended its regulations to recognize same-sex domestic partners of State employees as dependents eligible forhealth insurance and certain other benefits tied to publicemployment.   See COMAR 17.04.13.03A9(c).  That policy51development was subject to legislative oversight by the JointCommittee on Administrative Executive, and Legislative Review, aswell as the budget committees.  See SG §10-110; Department ofLegislative Services, Analysis of the FY 2010 Maryland Executive
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 See Chapter 590, §3, Laws of Maryland 2008; Chapter 599, §2,52Laws of Maryland 2008;  Chapter 340, §2, Laws of Maryland 2001.These provisions stated that the Legislature did not intend to  “authorize”or “validate” same-sex marriage or affect FL §2-201 in providing certainprotections to same-sex couples, thus reaffirming the policy underlying FL§2-201.  However, they did not address the question of recognition of out-of-state marriages or whether the policy underlying FL §2-201 wouldoverride the general principle of comity.   

Budget (2009), F10A02 at p.21.  Some local governments haveaccorded similar recognition to domestic partners, which the Courtof Appeals has found to be consistent with the powers of home rulegovernments under Maryland law.  See Tyma v. MontgomeryCounty, 369 Md. 497, 801 A.2d 148 (2002) (county had authority toextend health insurance to same-sex domestic partners of countyemployees). SummaryAt the time that FL §2-201 was enacted in the early 1970s,one might have said, with confidence, that same-sex marriage wasso contrary to the State’s  public policy, as expressed in a number ofways in addition to FL §2-201, as to trigger the public policyexception.  Thirty years later, as the 2004 Advice Letter indicated,that conclusion could still be drawn, but with considerably lessconfidence.  As the various opinions in the Deane caseacknowledged and as these enactments demonstrate, the State’spublic policy toward committed intimate same-sex relationships hasgradually shifted from one of condemnation to one of respect and,in certain ways, support.  While the Legislature has been steadfast inmaintaining the limitation expressed in FL §2-201,  at the same52time, the statute no longer expresses a public policy of the State thatso condemns same-sex relationships as to create an exception toprinciple of comity that usually governs recognition of out-of-statemarriages.   5. Comparison to Polygamous and IncestuousMarriagesTwo categories of marriages frequently identified as subjectto the public policy exception are polygamous marriages andincestuous marriages.  See Jackson v. Jackson, supra, 82 Md. at 29-30.  Maryland’s developing public policy concerning intimate same-
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 While it remains extremely unlikely that Maryland – or any state53– would recognize foreign polygamous marriages generally, suchmarriages have been recognized by American courts for specific purposes,such as inheritance and property succession.  For example, in a case(continued...)

sex relationships may be contrasted to its policies concerningpolygamous and incestuous relationships.Polygamous marriagesSome have suggested that arguments in favor of recognizingout-of-state same-sex marriages valid in the place of celebrationcould also be applied to foreign polygamous marriages that are validin the jurisdiction of celebration.  See, e.g., Epstein, Of Same SexRelationships and Affirmative Action: The Covert Libertarianism ofthe United States Supreme Court, 12 Sup. Ct. Econ. Rev. 75, 96(2004);  Sunstein, Liberty After Lawrence, 65 Ohio St. L.J. 1059,1073 (2004); Myers, Polygamist Eye for the Monogamist Guy:Homosexual Sodomy ... Gay Marriage ... Is Polygamy Next?, 42Hous. L. Rev. 1451, 1472-73 (2006).  It is true that there are more jurisdictions in the world thatpermit polygamous marriage than same-sex marriage.  SeeSmearman, Second Wives’ Club: Mapping the Impact of Polygamyin U.S. Immigration Law, 27 Berkeley J. Int’l L. 382, 385-87 (2009)(noting that a half-million immigrants from countries in Africa, Asia,and the Middle East where polygamy is legal gained permanentresident status in the United States in 2007).  And there are manymore polygamous marriages valid in the place of celebration thansame-sex marriages.  Also, the statute that prohibits same-sexmarriage in Maryland – FL §2-201– is also one of the statutes thatmost clearly reflects the State’s policy in favor of monogamy.  However, there is a critical distinction between Maryland’spublic policy concerning same-sex relationships and its policyconcerning polygamous relationships.  While Maryland law does notallow for same-sex marriages, it provides significant recognition andsupport of same-sex relationships.  Maryland law provides norecognition or support of polygamous relationships.  Indeed, itremains a crime and a basis for disqualifying an individual fromcertain inheritance rights.  CR §10-502 (bigamy); Annotated Codeof Maryland, Estates & Trusts Article, §1-202(d) (an individualconvicted of bigamy is not a “surviving spouse”).53
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 (...continued)53involving a native of India who died intestate in the United States, thecourt held that his two legally wedded wives in India would be allowed toshare in the estate, and indicated that the public policy exception wouldhave precluded recognition “only if decedent had attempted to cohabitwith his two wives in California.”  In re Dalip Singh Bir’s Estate, 188P.2d 499, 502 (Cal. App. 1948); see also Scoles & Hay, Conflict of Laws(1984)  at 446 (“The courts do recognize the legal existence of and giveeffect to foreign matrimonial unions that do not conform to requirementsfor the marriage relationship among their own people....  It may bedoubted whether a foreign visitor would be permitted to cohabit here withhis four wives, although even this is uncertain.  Children of the unionwould probably be recognized as legitimate.”). 

Incestuous marriagesWith respect to incestuous marriages, some courts have foundout-of-state marriages to be void as incestuous in violation of theforum state’s public policy even though the local statute did notexplicitly address marriages performed in other states.  See Osoniachv. Watkins, 180 So. 577, 580 (Ala. 1938) (refusing to recognizeGeorgia marriage between nephew and uncle’s widow); Catalano v.Catalano, 170 A.2d 726, 728-29 (Conn. 1961) (refusing to recognizeincestuous marriage between uncle and niece obtained throughdispensation in Italian law).  However, most such out-of-state marriages are recognized, asthe variations among states do not appear to reflect basic differencesin policy, but in the precise degree of relationship permitted.  SeeScoles & Hay, Conflict of Laws (1984) at p. 435 (while somestatutes refer to marriages “‘in violation of divine law’, therecertainly is a difference of legislative opinion as to what is divine”).As the Fensterwald case described above indicates, Maryland courtswill recognize out-of-state incestuous marriages that would beconsidered “voidable” if performed in Maryland.  In any event, aswith polygamous relationships, there is no developing public policyin Maryland that supports incestuous relationships, even of the typerecognized in Fensterwald.  Indeed, incest remains a felony underMaryland law.  CR §3-323.6. Application of Public Policy Exception inParticular ContextsA legislature may choose to accord universal recognition toa particular type of marriage – or not.  A judicial determination



46 [95 Op. Att’ywhether to give effect to a particular out-of-state marriage will arisein the context of the facts of a particular case involving adetermination of particular rights, benefits, and responsibilities.  Adecision whether to recognize an out-of-state marriage may be thepredicate to a variety of questions for example:  ! Does each partner owe the statutory obligationof spousal support to the other? ! Are confidential communications between thepartners privileged from discovery?  Does onehave a privilege not to testify against the other?! If one partner dies, is the other a “survivingspouse” for purposes of death benefit paymentsand other benefits from the decedent’semployment?  Will the partner be treated as aspouse under the estate and inheritance laws?What is the surviving partner’s right to custodyof a child of the deceased partner? ! May the couple obtain a divorce underMaryland law?! If a party to a valid same-sex marriage inanother state abandons the marriage withoutobtaining a divorce and moves to Maryland, isthat individual eligible to marry underMaryland law?! Do ethics provisions relating to spouses apply?For example, do ethical restrictions andreporting requirements relating to spousesapply with respect to the partner?You have not asked us to answer questions like these – nor wouldwe attempt to do so in an Attorney General opinion.  The facts of aparticular case matter, as do other laws pertinent to the particularright, benefit or responsibility.  What we can do is identify some ofthe factors that may affect the Court’s decision in a particular case.Relationship of Out-of-State Marriage to MarylandAs suggested at the outset of this opinion, an out-of-statemarriage may come within Maryland’s jurisdiction in a variety of
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 See pp. 3-4 above.54

ways.   Some commentators have analyzed various situations by54organizing them into several categories.  Koppelman, supra, 153 U.Penn. L. Rev. at 2152-63; Silberman, Same-Sex Marriage: Refiningthe Conflict of Laws Analysis, 153 U. Penn. L. Rev. 2195 (2005).Those commentators have suggested that the particular category towhich a marriage belongs may affect a court’s application of thepublic policy exception.  While it is not clear whether MarylandCourt of Appeals will draw such distinctions among thesecategories, the categories provide a useful rubric for describing thecircumstances in which the question of recognition of a marriagemay arise.“Migratory” or “mobile” marriages.  A couple marries inthe jurisdiction where they happen to reside at the time of theirmarriage.  They move to Maryland for reasons that have nothing todo with the marriage laws of the respective jurisdictions.  This is theclassic scenario in which the Maryland courts apply the standard rulethat a marriage that is valid in the place of celebration is alsogenerally valid in the couple’s new residence, subject to the publicpolicy exception.  Some commentators have suggested that, even ifa court would otherwise be inclined to apply the public policyexception to such a marriage, there may be circumstances where thecourt would recognize the marriage for particular purposes.  SeeHammerle, Free Will to Will? A Case for the Recognition ofIntestacy Rights for Survivors to a Same-Sex Marriage or CivilUnion, 104 Mich. L. Rev. 1763 (2006).“Transient” or “visitor” marriages.  The couple marries inanother jurisdiction in which they reside.  They later travel to orthrough Maryland temporarily without any intention of residing inthe State, but their marital status becomes legally significant forsome reason.  For example, a same-sex couple validly married inMassachusetts may travel to Maryland for vacation or pass throughen route to Washington, D.C.  An event may occur while the coupleis in Maryland in which their marital status plays a role.  In such asituation, the State is called upon to recognize the married status ofa couple that had never resided in Maryland, and indeed neverintended to do so, for a very specific purpose.  A court may be
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 One commentator posits a hypothetical situation in which one55member of a same-sex couple travels to a state such as Maryland withtheir child.  They are in an automobile accident and the adult dies.  Is thechild an orphan in the eyes of the State or will the State recognize theparental rights of the surviving spouse?  See Koppelman, supra, 153U.Penn. L.Rev. at 2160. It was in just such a context that American courts have sometimes56recognized polygamous marriages.  See note 53 above.  A state that has adopted the “most significant relationship”57standard of the Second Restatement may tend to apply the law of the stateof domicile of the parties to determine the validity of the marriage.However, the Maryland courts have not adopted that standard and thuslook to the law of the state in which the contract (i.e., marriage) wasformed.  See note 15 above.  Some states have statutes that specifically withhold recognition of58evasive marriages.  See, e.g., Ariz. Rev. Stat. Ann. §24-112(c) (“partiesresiding in this state may not evade the laws of this state relating to(continued...)

particularly reluctant to invoke the public policy exception in suchcircumstances.55
“Extraterritorial” marriages.  The couple marries in thejurisdiction in which they reside outside Maryland.  However, unlikethe previous two categories, in this scenario, the married couplenever sets foot in Maryland.  The validity of their marriage issignificant in Maryland only because it affects a legal determinationbeing made in Maryland, such as the probate of an estate.  Again, acourt may be reluctant to invoke the public policy exception,particularly if there are adverse effects on third parties.  SeeDevelopments in the Law, Constitutional Constraints on InterstateSame-Sex Marriage Recognition, 116 Harv. L. Rev. 2028, 2043(2003).  56
“Evasive” marriages.  Residents of a state that bars same-sexmarriage travel to a jurisdiction that allows same-sex marriages forthe specific purpose of avoiding the prohibition in their own state.They contract a valid marriage in the other jurisdiction – the placeof celebration – and return to their own state.  This may be thecategory in which a court would be least sympathetic to recognitionof the marriage.  See Wolff, supra, 153 U. Penn. L. Rev. at 2237-38.   Unlike some other states,  however, Maryland has never had57 58
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 (...continued)58marriage by going to another state or country for solemnization of themarriage”); Wis. Stat. §765.30 (providing criminal penalty for marryingin another state to evade Wisconsin marriage law).  A few states have had statutes designed to discourage out-of-statecouples from marrying in that state to evade a marriage prohibition in thelaw of their domicile.  See, e.g., Mass. G.L., §11 (“No marriage shall becontracted ... by a party residing and intending to continue to reside inanother jurisdiction if such marriage would be void if contracted in suchother jurisdiction, and every marriage in violation hereof shall be null andvoid”), repealed by Mass. Laws of 2008, Chapter 216, §1.  This provisionwas derived from the Uniform Marriage Evasion Act, approved by theNational Conference of Commissioners of Uniform State Laws in 1912.The Commissioners withdrew their approval in 1943 and few states haveenacted the provision.  See Cote-Whitacre v. Department of Public Health,, 844 N.E.2d 623, 632 n.3 (Mass. 2006); see also Grossman, supra, 84 Or.L. Rev. at 465. As a review of the judicial application of various state statutes59against inter-racial marriage to out-of-state marriages concluded:  “Theseprecedents hold that even an exceedingly strong public policy does notentail a blanket rule of nonrecognition.  Finer distinctions have to bedrawn.”  Koppelman, Same Sex, Different States: when Same-SexMarriages Cross State Lines (Yale Univ. Press 2006) at p.49.

a statute directing the courts to withhold recognition of evasivemarriages.  In fact, the evasive nature of the marriage contracted inRhode Island in Fensterwald did not prevent the Court of Appealsfrom recognizing it.  Moreover, the factual inquiry required todistinguish “evasive” marriages from others might make such adistinction impractical in many contexts.Particular Incidents of Marriage at Issue As noted above, a judicial decision whether to recognize anout-of-state marriage is often incidental to the determination of someother issue – e.g., a right to inherit property of a deceased individual,a right to employment benefits, a right to sue for wrongful death.Some commentators have observed that the courts frequently lookto the policies underlying the ultimate issue to decide whether torecognize the particular marriage.   This is sometimes referred to as59the “incidents” approach to conflict of laws issues involvingmarriage.  See Reese, Marriage in American Conflict of Laws, 26Int’l & Comp. L. Q. 952 (1977); Engdahl, Proposal for a BenignRevolution in Marriage Law and Marriage Conflicts Law, 55 Iowa



50 [95 Op. Att’y

 Even if Maryland courts ultimately decide to recognize out-of-60state same-sex marriages in all respects, federal law still constrainsextension of some benefits of marriage to such couples.  For example,unless the federal Defense of Marriage Act is repealed or heldunconstitutional, favorable federal tax treatment of employee benefits formarried workers would not pertain to such couples.  See Koppelman,Same Sex, Different States at pp. 120-130 (listing examples of federallaws for which marital status is relevant). 

L. Rev. 56 (1969-70).  It has been suggested that this approach islikely to be employed by courts presented with a question whetherto recognize an out-of-state same sex marriage.  “By consideringonly the incident of marriage before the court and the policies behindproviding that incident of marriage to married couples, some courtsmay recognize the marriage, civil union, or domestic partnership forthat particular purpose, even while refusing to honor the relationshipfor other purposes.”  Cox, Using an “Incidents of Marriage”Analysis When Considering Interstate Recognition of Same-SexCouples’ Marriages, Civil Unions and Domestic Partnerships, 13Widener L.J. 699 (2004).Relationship of Federal Law to the Particular IncidentAs noted in Part III.B. above, the federal Defense of MarriageAct limits the definition of marriage to opposite-sex couples forpurposes of federal law.   In some instances, State law incorporates60federal law.  In other instances, the Legislature or an agencydelegated authority by the Legislature, has designed a Staterequirement to coincide with federal law.  While federal law doesnot dictate whether or not an out-of-state same-sex marriage may berecognized in Maryland, it may affect that determination when Statelaw is linked to federal law.7. SummaryFL §2-201 embodies a policy against same-sex marriage, butlikely was not originally intended to govern recognition of out-of-state marriages.  The development of Maryland’s public policy as tocommitted same-sex relationships over the past decade makes itincreasingly unlikely that the Court would rely on the statute toinvoke the public policy exception to the general rule of recognitionof out-of-state marriages. Thus, in our view, the Court is likely toabide by the general rule of recognition, especially if the particularcircumstances fit within the migratory, transient, or extraterritorial
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 See description of the Martinez decision in Part IV.D. above.  In61contrast to the situation in New York, we have no direct guidance fromMaryland courts on whether an out-of-state same-sex marriage isrecognized under Maryland law.

categories described above.  While the Court may be leastsympathetic in the context of an evasive marriage, there may be littlebasis under Maryland law for distinguishing that category from theothers.  Whether the Court will in fact recognize such an out-of-statemarriage may also be affected by the facts and circumstances of theparticular case before it, the particular incident of marriage at stake,and whether the particular issue is governed by or linked to federallaw.   
VIExecutive OrdersFinally, you asked whether the Governor may issue anexecutive order concerning the recognition of out-of-state same-sexmarriages.  Because you referenced a directive issued by the NewYork Governor’s office concerning recognition of out-of-state same-sex marriages, we first briefly discuss that directive.A. New York Governor’s DirectiveIn your request for this opinion you alluded to a directiveissued by the New York Governor’s Office in 2008.  Some havesuggested that the New York directive could serve as a model for anexecutive order in Maryland.  See Rethinking marriage, BaltimoreSun (May 10, 2009) at p. 24A.  The suggestion is perhaps based onthe fact that, like Maryland, New York law does not permit same-sexmarriages to be contracted in that state.  See Part  IV.D. of thisopinion above.  However, the circumstances are not entirely analogous.  TheNew York Governor did not issue a formal executive order.  Norwas the informal directive that was issued by his office based solelyon an opinion of the state attorney general.  Rather, the directiveconsisted of a memorandum by the New York Governor’s counselto state agency counsel advising them of the Martinez decision  and61of similar lower court decisions in the New York state courts.Memorandum of David Nocenti to All Agency Counsel (May 14,
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 Also, as noted in Part IV.D. above, a recent decision by New62York’s highest court has affirmed the discretion of certain executivebranch officials, within their respective areas of authority to recognize out-of-state same-sex marriages for specified purposes.  Godfrey v. Spano, 920N.E.2d 328 (N.Y. 2009).

2008).  The memorandum warned that, in light of those decisions,agencies that did not afford comity or full faith and credit to same-sex marriages valid in other jurisdictions might incur liability underthe New York Human Rights Law.  The memorandum advisedagency counsel to review their respective agency’s statutes,regulations, and policy statements to ensure that terms such as“spouse”, “husband,” and “wife” were construed in a manner thatencompassed valid same-sex marriages, unless another provision oflaw prevented such a construction.  A taxpayer challenge to theauthority of the counsel’s memorandum was rejected by a New Yorkstate trial court.  Golden v. Patterson, 877 N.Y.S.2d 822, 830 (N.Y.Sup.Ct. 2008) (holding that directive did not exceed executiveauthority as it deferred to statutes and controlling court decisions onthe subject).  62
B.  Governor’s Authority under Maryland LawIn Maryland, the Governor, as head of the executive branch,has broad powers to issue executive orders concerning guidelines,rules of conduct, or rules of procedure for State employees, units ofState government, and persons who deal with State employees andagencies.  See SG §3-401(2).  The Governor’s authority over theemployment rights, obligations, and working conditions of executivebranch employees is particularly well established.   McCulloch v.Glendening, 347 Md. 272, 282-87, 701 A.2d 99 (1997) (executiveorder granting unionization and collective bargaining rights to Stateemployees); MCEA v. Schaefer, 325 Md. 19, 28, 599 A.2d 91 (1991)(executive order increasing work week of State employees).Similarly, an executive order may govern how executive branchemployees deal with providers of services reimbursed by the State.State v. Maryland State Family Child Care Ass’n, 184 Md. App.424, 445-49, 966 A.2d 939 (2009).  The Governor has less authority over private parties whenpromulgating an executive order and, in the absence of statutoryauthority, an executive order may not regulate the conduct of privateparties.  See 78 Opinions of the Attorney General 148, 152 (1993)(while the Board of Public Works could adopt a regulation under its
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 The State Constitution allows the Governor to reorganize the63executive branch by issuing an executive order, but any changesinconsistent with existing law must be set forth in statutory form and arenot effective if disapproved by either house of the Legislature.  MarylandConstitution, Article II, §24.

statutory procurement authority to require State contractors toinstitute drug testing programs, the Governor could not do so byexecutive order).In sum, unless the Legislature specifically delegates to theGovernor the authority to issue an executive order on a particularsubject, the Governor may not legislate by means of an executiveorder.   Rather, any executive order issued by the Governor must63concern matters within the purview of the executive branch and mustbe consistent with Maryland law, as enacted by the GeneralAssembly and construed by the courts.You have asked generally about the Governor’s authority toissue an executive order concerning out-of-state same-sex marriageswithout reference to particular circumstances.  Any executive orderissued by the Governor concerning recognition of out-of-state same-sex marriages would have to concern a subject within the purviewof the executive branch.  (Many of the questions concerningrecognition of marriages arise in the judicial branch).  Any executiveorder would also have to be consistent with any existing law relatingto the particular subject.
VIIConclusionOur opinion is as follows:The Court of Appeals would start from the general principlethat a marriage that is valid in the place of celebration remains validin Maryland.  There is an exception to that rule if the particularmarriage is contrary to a strong State public policy.  A statute thatlimits marriage in Maryland to opposite-sex couples could be said toembody a policy against same-sex marriage.  However, there aremany restrictions in the State’s marriage statutes and the Court ofAppeals has not construed the public policy exception to encompassall those restrictions.  For example, it has recognized common law
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 An advice letter of this Office written six years ago gave a64qualified answer that out-of-state same-sex marriages would likely not berecognized under Maryland law.  While we reach a different conclusiontoday, in light of developments in the law concerning intimate same-sexrelationships, we realize that State agencies have relied on that advice insetting agency policies concerning recognition of out-of-state marriages.In the absence of legislation or a definitive opinion of the Court ofAppeals, a State agency that intends to change its existing policyconcerning recognition of out-of-state same-sex marriages should firstadopt any necessary regulations and conduct any appropriate deliberativeprocess that permits consideration of the particular circumstances to whichthe agency’s policy will apply and consider the possible applicability offederal law to those circumstances.

marriages from other states, although there is no common lawmarriage in Maryland, and has recognized a Rhode Island marriagebetween an uncle and a niece, although a statute prohibits marriagebetween an uncle and a niece in Maryland.  Indeed, the public policyexception is a very limited one that the Court has seldom invoked. While the matter is not free from all doubt, in our view, theCourt is likely to respect the law of other states and recognize asame-sex marriage contracted validly in another jurisdiction. In lightof Maryland’s developing public policy concerning intimate same-sex relationships, the Court would not readily invoke the publicpolicy exception to the usual rule of recognition.  You have posedthe question in the abstract, but, of course, context matters.  Forexample, to the extent that a particular matter is governed by federallaw, the federal Defense of Marriage Act, which limits marriage forfederal purposes to opposite-sex couples, would prevent recognitionof the marriage for that particular purpose.64
Finally, with respect to your question concerning theGovernor’s authority to issue an executive order, the Governorcannot legislate through an executive order.  An executive order ofthe Governor must be consistent with existing Maryland law, asenacted by the General Assembly and construed by the courts.While the State Constitution and statutes accord the Governor broadpowers in certain areas – for example, in matters concerningexecutive branch employees – many questions concerningrecognition of out-of-state marriages arise in the courts and cannotbe addressed in an executive order.  The action of the New YorkGovernor’s office in 2008 is not entirely analogous.  In New York,the Governor’s counsel issued a memorandum to various agenciesin that state directing them to comply with a state court decision
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