
D. Conclusion
Reading lists are helpful only to busy profes-

sionals who have time to read them. For those who
don’t have time to read this list (let alone the
articles), I have made available on YouTube a short
audio file (22 minutes, with limited visual imagery).
In that recording — a true do-it-yourself project —
I discuss these 10 noteworthy estate and gift tax law
review articles from 2010. The recording is far from
a polished production (and Tax Analysts was not
involved in its preparation). Even so, listening to
the recording may allow you to multitask. Go to
http://pace_law_libray_podcasts.classcaster.org/
blog/podcast/2011/01/13/estate_and_gift_tax_law
_review_articles_of_2010, click ‘‘play,’’ and let the
file run in the background while you go through
your e-mail or clean your desk. Now that’s a way to
save some time!

Employee Benefits Law Review
Articles You Need to Read

By Kathryn J. Kennedy

A. Introduction

In a January 2010 Tax Notes column, Prof. Bridget
Crawford outlined 10 law review articles that estate
planning scholars and practitioners ‘‘should have
read (but probably didn’t) in 2009.’’1 The piece
received considerable attention from Tax Notes
readers, prompting the editors to ask for summaries
of noteworthy 2010 articles in several other fields of
law, including employee benefits and executive
compensation.

Because Congress passed sweeping healthcare
reform and executive compensation governance
reform in 2010, it was a formidable year for em-
ployee benefits law. Not surprisingly, much of the
law review scholarship in 2010 focused on those
two reforms, offering a variety of alternative inter-
pretations and proposals to solve problems that
have perplexed Congress, the executive branch, and
the courts. So the goal of this article is to identify 10
noteworthy law review articles published in 2010 or
the 2009-2010 academic year and to summarize
their principal points.

B. Eligible Scholarship

Following Crawford’s lead, with slight de-
viations, the pool of law review articles to be
considered had to satisfy the following criteria:

• the author must be a full-time law professor, or
in the case of a coauthored piece, the first listed
author must be a full-time law professor; alter-
natively, I considered articles of professors of
law at universities;

1Bridget J. Crawford, ‘‘Law Review Articles You Should’ve
Read (but Probably Didn’t) in 2009,’’ Tax Notes, Jan. 18, 2010, p.
397, Doc 2009-28424, 2010 TNT 13-14.

Kathryn J. Kennedy is a professor of law and the
associate dean for advanced studies and research at
The John Marshall Law School in Chicago. She would
like to thank Tasha Wiesman, production editor of the
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compiling and analyzing the law review articles con-
sidered here.

Kennedy summarizes 10 noteworthy law review
articles on the topics of employee benefits and execu-
tive compensation published in 2010 or the academic
year 2009-2010.
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• the article was published or expected to be
published during 2010 or the academic 2009-
2010 term; and

• the article must appear or be expected to
appear in a student-edited law journal or
student-edited law review affiliated with an
American Bar Association accredited law
school; alternatively, I considered articles in
professional journals and law reviews that are
affiliated with accredited universities.2

Those criteria excluded several excellent articles
written by practitioners as well as several practi-
tioner journals.

The exercise of reading all the 2010 (or 2009-2010
academic year) published employee benefits and
executive compensation law review articles was
exhausting but refreshing. There is so much excel-
lent scholarship being written in these areas of law,
which will benefit the courts and the bar alike, and
I encourage these authors to continue their dialogue
about the law through future articles. Given that the
typical law review editor may not even recognize
employee benefits law as a distinct area of law,
separate from employment law, labor law, or tax
law, it’s amazing that so many articles on employee
benefits and executive compensation are being pub-
lished.

With more than 60 articles being considered, my
criteria were diverse: Did the article force me to
think about given areas of employee benefits and
executive compensation law in a different way? Did
it rely on legal analysis as opposed to simply policy
arguments to suggest new proposals? Did it rely on
empirical data to decipher whether the law was
accomplishing its objectives? Did it provide a his-
torical perspective from which to ascertain whether
the legal standards being used were accurate?
While not all these factors were present in each
article, they were criteria I used to gauge how
creative and substantive the author’s proposals
would be. Although I may not have agreed with all
of the authors’ conclusions, I found their explora-
tion of the material to be in many cases exhaustive
yet innovative, and their willingness to consider
less-apparent alternatives to be stimulating.

The following is not a list of what I perceive as
the 10 best employee benefits and executive com-
pensation law review articles of 2010, but rather the
list of what I perceive to be the 10 most noteworthy
law review articles that a broad audience of em-

ployee benefits professionals would find relevant
and thought-provoking. I must remark that the task
was not all that daunting. As faculty adviser to The
John Marshall Law Review, I read all the notes and
comments published in the law review over a given
academic year and recommend a single piece to
nominate for the national Scribes award. Thus,
judging notes and comments based on readability,
scholarship, persuasiveness, command of Bluebook
formatting, and innovativeness has become second
nature to me. Still, it was a pleasure to read all the
scholarship that is being produced on employee
benefits and executive compensation law.

C. The Chosen Ones
The 10 selected articles (arranged alphabetically,

by the author’s last name) are as follows:

1. Eric D. Chason, ‘‘Executive Compensation and
Tax Neutrality: Taxing the Investment Component
of Deferred Compensation,’’ 31 Cardozo L. Rev.
1667 (2010). Eric Chason, associate professor of law
at the College of William and Mary, Marshall-Wythe
School of Law, focuses on the tax advantages of
deferred compensation in the aftermath of the en-
actment of section 409A, noting that there has been
little attention directed to the timing of income. I do
wish that he had opened his technically rigorous
article with the noninflammatory benchmark fact
that if the employer and the executive face the
identical tax rate and investment return, deferral
would be utterly indifferent to the IRS, as to both
the amount and the timing of tax receipts. But as
Chason’s mathematical notation clearly demon-
strates, assuming different tax rates or investment
yields, there is a tax arbitrage through the use of
deferred compensation. Chason calls for a system of
taxing deferred compensation based on what the
IRS would have received had the two sides struc-
tured the agreement as an equivalent combination
of current compensation plus a debt (investment)
transaction. He argues that given the differences in
tax rates between the two sides, the IRS is not
receiving its fair share because of the debt compo-
nent. Thus, he calls for a special tax on employers at
the time the deferred compensation is paid to
neutralize any tax advantages. However, as one
reads the description below of Prof. David Walker’s
article on the effects of ‘‘short-termism’’ on execu-
tive compensation, one can ask whether fixing tax
arbitrage problems and thereby lessening the attrac-
tiveness of ‘‘golden handcuffs’’ deferred compensa-
tion arrangements that bind executives more tightly
to their firms may result in unintended conse-
quences in the short term. But Chason approaches
this important tax issue with comprehensiveness
and mathematical rigor. I hope that in a follow-up,
Chason might plug actual macroeconomic numbers

2My articles, ‘‘Conkright: A Conundrum for the Courts, An
Opportunity for Congress,’’ 2010 NYU Rev. of Emp. Benefits &
Executive Compensation 16-1, and ‘‘Excessive Executive Compen-
sation: A Review of Prior Federal Tax and Other Short-Cuts
Used to Curb Abuses,’’ 10 Hou. Bus. & Tax L. J. 198 (2010), were
excluded from consideration.
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into his equations to get at least an order-of-
magnitude estimate of any arbitrage shortfall to the
IRS (that is, an estimate of what legislated recovery
efforts might be empirically cost justified).
2. Lawrence A. Frolik, ‘‘Protecting Our Aging
Retirees: Converting 401(k) Accounts Into Feder-
ally Guaranteed Lifetime Annuities,’’ 47 San Diego
L. Rev. 277 (2010). Lawrence Frolik, a professor of
law at the University of Pittsburgh School of Law,
focuses on the likely inability of retirees to oversee
the management of their retirement funds under
sections 401(k), 403(b), and 457(b) plans and IRAs,
especially if these amounts are available to them in
lump sums. Thus, he examines the availability and
use of guaranteed lifetime annuity options. He
indicates that only 20 percent of defined contribu-
tion plans offer annuity options and that only 10
percent of the employees under those plans chose
those options.3 Frolik discusses the shift from a
defined benefit to a defined contribution system
and the post-retirement flaws of defined contribu-
tion plans, and then addresses how an aging retiree
with diminished physical and mental capacity
would deal with managing his assets. While the
purchase of an annuity would relieve the retiree of
the investment and longevity risks, retirees are still
reluctant to purchase annuities as a result of other
concerns: ‘‘risk of payment, loss of an estate, fear of
dying before receiving the value of the annuity, and
fear of rising interest rates after the purchase of the
annuity.’’4 Because Frolik concludes that the private
sector is not up to the challenge of creating an
annuity product that would meet all of the retiree’s
concerns, he advocates that the government offer
federally guaranteed lifetime annuities as benefit
options for retirees. Those guarantees would en-
courage greater savings by employees under these
plans while protecting them from perceived risks.
Although one may question whether the federal
option is preferred given the recent growth in the
private market for lifetime income annuities,
Frolik’s article does an excellent job of highlighting
the need for lifetime annuity options under
employer-provided defined contribution plans and
IRAs.
3. Eleanor D. Kinney, ‘‘For-Profit Enterprise in
Health Care: Can It Contribute to Health Re-
form?’’ 36 Am. J.L. & Med. 405 (2010). As the Hall
Render Professor of Law at Indiana University
School of Law and co-director of the Williams S.
and Christine S. Center for Law and Health, Eleanor
Kinney is uniquely qualified to write on the topic of
healthcare reform. Early in her article, she acknowl-

edges that ‘‘the elephant in the room when it comes
to healthcare is its cost.’’5 From there, Kinney traces
the growth of U.S. healthcare services from the
1930s to today, noting that much is due to advances
in medical science and related technology and the
widespread coverage of health insurance. But what
makes the United States different from other na-
tions, she asserts, is the degree to which healthcare
is financed and delivered through for-profit entities.
She is surely aware, although she doesn’t empha-
size, that a considerable portion of healthcare is
delivered through nonprofit entities, including non-
profit hospitals and all but one of the Blue Cross/
Blue Shield firms. Kinney examines the
characteristics and behaviors of the major players in
the healthcare debate — physicians, hospitals,
health insurers, and medical product manufacturers
— in an effort to determine whether those charac-
teristics and behaviors may be harmful in a publicly
subsidized area of the U.S. economy. She concludes
that ‘‘there is much evidence of dysfunctional busi-
ness practices’’6 on the part of these players, result-
ing in disincentives for them to deliver high-quality
and affordable care in a competitive healthcare
market. On balance, Kinney does not push very far
any ‘‘dysfunctionality’’ of the current healthcare
model specifically attributable to the tax advantages
extended to employer-provided healthcare coverage
whose use is insulated from price sensitivity. How-
ever, her article is historically and substantively
comprehensive.

4. Brendan S. Maher and Peter K. Stris, ‘‘ERISA &
Uncertainty,’’ 88 Wash. U. L. Rev. ___ (forthcom-
ing). Brendan Maher is an assistant professor at
Oklahoma City University School of Law, and Peter
Stris is a visiting assistant professor at Whittier Law
School. Both have litigated ERISA matters before
the U.S. Supreme Court on several occasions and
thus were uniquely qualified to opine on the
Court’s interpretations. In interpreting ERISA, the
authors call for a balance that takes into account
‘‘security, clarity and cost.’’7 In weighing the alter-
natives, they invoke the principle of contextual
uncertainty, which is frequently used by economists
in deciding between conflicting rules. Noting that
benefit promises involve three types of uncertain-
ties — performance uncertainty, expectation uncer-
tainty, and collective uncertainty — they examine
various categories of ERISA benefit promises in the
context of those uncertainties. Applying their model
to several recent Supreme Court decisions, they
conclude that the Court has failed to differentiate,

3Frolik, 47 San Diego L. Rev. at 315.
4Id. at 321.

5Kinney, 36 Am. J. L. & Med. at 405.
6Id. at 435.
7Maher and Stris, 88 Wash. U. L. Rev..
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weigh, and compare its decisions in light of contex-
tual uncertainty. Thus, they conclude that Congress
should systematically review ERISA’s existing ben-
efit promises in light of relevant uncertainties to
preserve the current employer-provided health and
retirement plans and to assure that promised ben-
efits are delivered.
5. Wendy K. Mariner, ‘‘Health Reform: What’s
Insurance Got to Do With It? Recognizing Health
Insurance as a Separate Species of Insurance,’’ 36
Am. J.L. & Med. 436 (2010). Wendy Mariner is the
Edward R. Utley Professor of Health Law at the
Boston University School of Public Health, as well
as a professor of law at Boston University School of
Law and a professor of socio-medical sciences and
community medicine at Boston University School of
Medicine. Because of her unique perspectives —
public health, law, and medicine — Mariner exam-
ines the health reform debate in light of what has
been the role of insurance under conventional in-
demnity coverage. Given that supporters of health-
care reform want universal coverage regardless of a
person’s current health status, covering preventa-
tive care as well as acute care services, the tradi-
tional underwriting techniques are no longer valid.
She thus advocates a different ‘‘species of insur-
ance’’ for healthcare,8 one that would provide for
the financing of healthcare services by spreading
healthcare costs. While this would take some ad-
justment to traditional legal theories that are foun-
dational for insurability, coverage, and contract
interpretation, she believes the goal of providing
universal coverage at affordable cost is worth it.
6. Matthew A. Melone, ‘‘Adding Insult to Injury:
The Federal Income Tax Consequence of the
Clawback of Executive Compensation,’’ 25 Akron
Tax J. 55 (2010). Matthew Melone, a professor of law
in the College of Business and Economics at Lehigh
University, examines the federal income tax conse-
quences of executive compensation that is subject to
a clawback provision. He notes that the income tax
consequences of repaid or forfeited compensation
are anything but straightforward and are not en-
tirely evenhanded. Time value of money issues
aside, the tax consequences of repaid or forfeited
compensation depend on a variety of elements that
may or may not result in the executive finding
himself in the same position he may have been in
had the compensation not been subject to tax ini-
tially. Under the claim of right principle, income
that is later forfeited is still subject to tax in the year
of receipt, but there is a permitted deduction in the
year of repayment. However, as Melone points out,
because of the particulars of the code, the deduction

may not match the tax burden levied on the execu-
tive in the year the compensation was received. He
details the tax treatment of compensation that is
subject to a clawback, which depends on whether
the compensation was cash or equity based. His
article is important because in the scholarship sur-
rounding compensation clawback provisions, there
is little discussion of the resulting tax consequences
for executives.
7. Amy B. Monahan, ‘‘Initial Thoughts on Essen-
tial Health Benefits,’’ 2010 N.Y.U. Rev. of Emp.
Benefits & Exec. Comp. Chapter 1B. Amy Mona-
han, associate professor at the University of Minne-
sota Law School, presented her article on the new
federal healthcare legislation at the Eighth Annual
Employee Benefits Law Symposium in April 2010 at
the John Marshall Law School. She focused on the
Patient Protection and Affordable Care Act’s
(PPACAs) requirement that all health insurance
policies issued to individuals and small groups
provide for ‘‘essential health benefits.’’ Given that
the statutory language provides little guidance
about what services should be considered essential,
the federal government must now undertake the
primary role of regulating the substance of health
coverage — something that goes well beyond the
requirements of ERISA for employer-provided cov-
erage. Monahan examines four significant issues
that flow from this shift: preemption of state author-
ity; exceptions for self-insured and large group
policies; lack of meaningful guidance for use in
developing regulatory rules; and the direct fiscal
burden of these determinations. The PPACA’s suc-
cess will be measured by the ability of the secretary
of Health and Human Services to provide a struc-
ture that distinguishes between what are and are
not essential health benefits in a manner that ac-
counts for the fiscal effect of those determinations.
Monahan’s article provides a nice, crisp summary
of the PPACA’s essential health benefits require-
ment.
8. Paul M. Secunda, ‘‘Sorry, No Remedy: Intersec-
tionality and the Grand Irony of ERISA,’’ 61
Hastings L.J. 131 (2009-2010). Paul Secunda, associ-
ate professor of law at Marquette University Law
School and one of the editors of the popular Work-
place Prof Blog,9 presented an earlier version of this
article at the 2009 Hofstra Labor and Employment
Law Journal Symposium. He examines ERISA’s pre-
emption and remedial provisions to highlight a
‘‘flaw’’ in the current rules caused by the intersection
of the broadly interpreted preemption provisions
and the limited remedial provisions that distinguish

8Mariner, 36 Am. J. L. & Med. at 438.

9The Workplace Prof Blog, available at http://lawprof
essors.typepad.com/laborprof_blog/.
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between legal and equitable remedies.10 The article
traces the courts’ historic interpretations of ERISA’s
preemption clause. It is therefore an excellent re-
source on the history of ERISA’s preemption clause.
Secunda calls for judicial and legislation solutions to
the problem of ‘‘intersectionality,’’ urging the courts
to take a remedialist approach in their future inter-
pretations and urging Congress to expand ERISA’s
remedies.11 That would be consistent with ERISA’s
goal of making employers accountable for deliver-
ing promised employee benefits to their employees.
9. Randall Thomas, Erin O’Hara, and Kenneth
Martin, ‘‘Arbitration Clauses in CEO Employment
Contracts: An Empirical and Theoretical Analy-
sis,’’ 63 Vand. L. Rev. 959 (2010). Randall Thomas is
the John S. Beasley Professor of Law and Business at
the Vanderbilt Law School and Owen Graduate
School of Management; Erin O’Hara is a professor
of law, director of the law and human behavior
program, and associate dean for academic affairs at
the Vanderbilt Law School; and Kenneth Martin is a
professor of finance at the College of Business, New
Mexico State University. They examine the use of
arbitration clauses in executive compensation
agreements. Under the board capture theory, boards
of directors are assumed to be subservient to the
wishes of executives, and the CEO’s power would
thus be presumed determinative in whether an
arbitration clause would be included in the execu-
tive’s contract.12 Under the optimal contracting
theory, the particulars of an executive’s contract
would be subject solely to economic variables that
reflect supply and demand.13 Using these two theo-
ries, the professors develop a list of hypotheses that
are then tested using empirical data and evaluated
using univariate and multivariate analyses. The
results are surprising: (1) CEOs in rapidly changing
industries tend to have arbitration provisions in
their contracts; (2) CEOs in economically distressed
entities tend to have arbitration provisions in their
contracts; and (3) once an arbitration clause exists in
a CEO’s contract, it’s likely to continue to be there in
future agreements. The authors conclude that their
results are compatible with the optimal contracting
theory instead of the board capture theory. This
empirical evidence certainly offers new insight into
the debate over executive compensation, and the
authors suggest new topics for future research.

10. David I. Walker, ‘‘The Challenge of Improving
the Long-Term Focus of Executive Pay,’’ 51 B.C. L.
Rev. 435 (2010). Walker, a professor of law and

Maurice Poch Faculty Research Scholar at Boston
University School of Law, critiques the commonly
held opinion that more federal regulation of the
form and term of executive compensation would
result in more havoc than good. By examining the
complexity and variety of executive compensation
arrangements, he analyzes the existence of ‘‘short-
termism’’ (the pursuit of short-term profits by ex-
ecutives who leave employment before the
realization of the long-term effects of their deci-
sions); the challenges that regulation would face in
curbing short-termism; and two solutions to ad-
dress this phenomenon. Walker recommends that
any regulation focus on the term of pay — not the
amount or the choice of instrument — as well as
disclosure, as a way to restrict short-termism. He
also invites scholars to conduct empirical experi-
ments to confirm or dispel myths surrounding
executive compensation.

D. Conclusion
While numerous other employee benefits issues

have dominated the scholarship over ERISA’s 36-
year history, it is clear from the 2010 scholarship
that healthcare reform and executive compensation
are the hot areas of debate. Undoubtedly we’ll see
much more written on healthcare reform, especially
on the intersection of the PPACA and ERISA. And
as Congress continues to pursue more legislation
regulating executive compensation — its form,
term, and amount — we’ll continue to see scholar-
ship in this area as well. I hope you enjoy reading
these pieces as much as I did. Kudos to my col-
leagues for such outstanding scholarship!

10Secunda, 61 Hastings L.J. at 134.
11Id. at 136.
12Thomas et al., 63 Vand. L. Rev. at 961.
13Id.
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