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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

____________________________________ 
      ) 
UNITED STATES OF AMERICA   ) 
      ) 
  v.    )  No. 08-CR-274 (ESH) 
      ) 
KEVIN A. RING    )   
      ) 
    Defendant. ) 
____________________________________) 

 

KEVIN A. RING’S REPLY IN SUPPORT OF  
MOTION FOR JUDGMENT OF ACQUITTAL  

 

 Kevin A. Ring, through counsel, respectfully files this reply to the government’s 

opposition to his motion for judgment of acquittal notwithstanding the verdicts on counts 1, 2, 3, 

7 & 8.    

Introduction 
 
 Mr. Ring’s motion for judgment of acquittal demonstrated at length why the Court should 

overturn all counts of conviction.  With respect to the honest services fraud charges, Mr. Ring’s 

argument is two-fold:  (1) he is entitled to judgment under the “explicit quid pro quo” standard 

of McCormick v. United States, 500 U.S. 257, 272 (1991), which this Court should apply to the 

honest services fraud counts because the alleged criminal conduct was intricately intertwined 

with legal lobbying efforts and campaign contributions (DE 233 at 12-17); (2) he is also entitled 

to judgment because the prosecution case did not satisfy the “implicit quid pro quo” standard as 

measured both by other honest services fraud prosecutions, and a number of other objective 

factors. (DE 233 at 17-31).  With respect to the conspiracy conviction, Mr. Ring’s position is that 

jurors could not rationally infer from the government’s competent evidence (as opposed to 
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speculation by its cooperating witnesses) that Mr. Ring joined a conspiracy to pay bribes or to 

provide gifts for or because of specific official acts.  DE 233 at 31-33.  And, with respect to the 

gratuities conviction, Mr. Ring’s position is that the government’s evidence was insufficient as a 

matter of law on both the “official act” element under Valdes v. United States, 475 F.3d 1319 

(D.C. 2007) (en banc), and on the substantial causation element of United States v. Shaffer, 183 

F.3d 833, 843 (D.C. Cir. 1999).  DE 233 at 33-34.        

 Instead of addressing Mr. Ring’s arguments, the government repeatedly charges that 

Mr. Ring and his counsel do not understand the parameters of a Rule 29 motion, and that 

Mr. Ring is not permitted to challenge the legal standards that govern the counts of conviction in 

such a motion or ask the Court to revisit legal rulings made before the case was sent to the jury.1  

Such arguments do not properly appreciate the function of post-verdict Rule 29 motions, either 

generally or in cases of first-impression like this one.   

 As a general matter, virtually every post-trial Rule 29 motion follows on the heels of a 

judicial decision sending the counts to the jury by denying a pre-verdict Rule 29 motion.  Under 

such circumstances, the Defendant is necessarily asking a judge who allowed a case to go to the 

jury to take a fresh look.  The idea that Mr. Ring is somehow acting improperly by asking this 

Court to do the same thing is puzzling.   

 Nor is there anything unusual about Mr. Ring’s efforts to clarify what he believes to be 

the controlling substantive law that governs his motion, especially in a case like this one.  As the 

Court is aware, and as the government does not dispute, this jury was the first in the United 

States to be asked to determine whether a registered federal lobbyist committed honest services 

                                                 
1 The government has made a flurry of arguments in opposition to Mr. Ring’s motion.  He disagrees with 
all of them.  For brevity’s sake, he has replied only to those that warrant comment.   
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fraud for conduct that was intricately intertwined with legal lobbying efforts.  Not only was the 

jury asked to consider (and yet separate) legitimate campaign contributions as part of Mr. Ring’s 

lobbying, it was also asked to determine whether traditional tools of lobbying such as hospitality 

and entertainment established the requisite elements of bribery under United States v. Skilling, 

130 S. Ct. 2896, 2931 (2010)2 in the absence of any testimony from a public official who was 

lobbied by Mr. Ring.  In such circumstances, where hot-off-the-presses Supreme Court case law 

is being applied to a set of unprecedented circumstances, it is hard to imagine any credible Rule 

29 motion that did not set forth in detail the moving party’s position on the governing law.  After 

all, the Rule 29 standard requires the Court to measure the evidence presented against the 

controlling law, a standard that cannot be applied until the Court first figures out what the 

controlling law is.  

It is Mr. Ring’s position, reiterated below, that in a case such as this, the honest services 

fraud counts ought to be measured under the McCormick standard.  If Mr. Ring is correct about 

the law, the Rule 29 analysis is simple, as the government does not even suggest it could satisfy 

McCormick.  But even if the Court determines that an “implicit quid pro quo” suffices to show a 

“bribery scheme” in an honest services fraud prosecution intertwined with legal lobbying efforts, 

the government’s opposition fails to rebut Mr. Ring’s demonstration that he is entitled to 

judgment even under that lower standard.  Nor does the government’s opposition credibly rebut 

Mr. Ring’s entitlement to judgment on the other counts of conviction.  The convictions must be 

vacated and a judgment of acquittal entered in Mr. Ring’s favor. 

 

                                                 
2Skilling redefined honest services fraud law less than sixth months before this trial by limiting honest 
services fraud to bribery and kickback schemes, but provided minimal guidance on what constituted such 
a scheme or how it should be applied in a novel case such as this one. 
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I. THE COURT SHOULD GRANT A JUDGMENT OF ACQUITTAL ON THE 
HONEST SERVICES FRAUD COUNTS BECAUSE THE GOVERNMENT 
SUPPLIED NO EVIDENCE OF AN EXPLICIT QUID PRO QUO AND NO 
JUROR COULD INFER AN IMPLICIT QUID PRO QUO WITHOUT EVIDENCE 
OF COMMUNICATIONS BETWEEN MR. RING AND A PUBLIC OFFICIAL 

The government’s opposition fails to rebut Mr. Ring’s arguments about McCormick’s 

application and about his entitlement to judgment even under an implicit quid pro quo standard.  

Indeed, the government does not contest that every reported honest services fraud prosecution 

decision involved proof of communications from which a quid pro quo agreement could be 

inferred and substantially greater things of value and than this one did.  The only question for the 

Court, therefore, is whether this minimal level of proof falls below the sufficiency standard.  It 

clearly does under McCormick, and it similarly does even if the lower standard is applied.  

A. McCormick’s Explicit Quid pro quo Standard Ought To Supply The 
Controlling Law As To These Honest Services Fraud Counts.   

The government derisively disputes application of McCormick to this case, arguing that 

Mr. Ring is effectively asking that the standard be applied to “all bribes,” and asserting that, to 

prevent this result, McCormick must be narrowly limited to its facts.  DE 237 at 9-10.  For 

several reasons, however, the government’s argument cannot survive scrutiny. 

First, the government’s contention that applying McCormick would create an “explicit 

quid pro quo” rule for “all bribes” is untenable.  On its face, Mr. Ring is seeking a rule that 

applies only where the allegedly criminal conduct is intertwined with legal lobbying and 

campaign contributions.  While there can be no dispute that such a rule would apply to 

Mr. Ring’s case -- given the government’s concession throughout this case that much of 

Mr. Ring’s lobbying conduct was legal, and its successful efforts to have jurors hear about 

Mr. Ring’s use of campaign contributions precisely because they were intertwined with his other 

lobbying conduct -- there is no merit to the government’s suggestion that such a rule would be 
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uniformly or even broadly applicable.  The only other reported case to which such a rule might 

conceivably apply is United States v. Sawyer, 239 F.3d 31 (1st Cir. 2001); there has been no 

other prosecution of a registered lobbyist for what the government deems to be excessive 

hospitality conducted amidst other indisputably legal lobbying activities.  It is simply not 

credible, under these circumstances, to suggest that if McCormick is applied here, it will apply to 

every honest services fraud case based upon a bribery theory.   

Second, application of McCormick here is fully consistent with the Supreme Court’s 

decision.  At the outset, Contrary to the government’s argument, McCormick is not a limited 

decision with little application outside its specific factual and legal context is meritless.  

McCormick has consistently been expanded beyond the campaign-contribution context at issue 

in that case.  See United States v. Whitfield, 590 F.3d 325, 347-53 (5th Cir. 2009) (assuming, for 

the sake of argument, that an instruction on McCormick’s quid pro quo requirement was 

required in connection with an honest services bribery charge); United States v. Collins, 78 F.3d 

1021, 1035 (6th Cir. 1996) (noting that the McCormick/Evans quid pro quo standard “applies to 

all § 1951 extortion prosecutions, not just to those involving campaign contributions”); United 

States v. Hairston, 46 F.3d 361, 365 (4th Cir. 1995) (“Although the Supreme Court has not yet 

ruled on the question in contexts other than campaign contributions, we have stated that the 

government must prove a quid pro quo when it charges extortion under color of official right.”); 

United States v. Martinez, 14 F.3d 543, 552-53 (11th Cir. 1994) (noting that the 

McCormick/Evans quid pro quo standard applied outside the campaign contribution context and 

concluding that “the district court’s failure to give an instruction embodying that requirement 

constitutes reversible error”).   
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Moreover, there is no way to meaningfully distinguish between the First Amendment 

concerns that led the Court in McCormick to require an explicit quid pro quo to prove an elected 

official committed extortion in the course of financing an election campaign and the activity at 

issue in this case.  In McCormick, the Court noted that an explicit quid pro quo was required to 

distinguish between situations in which an elected official solicits legal political contributions, 

and those in which the official induces “[p]olitical contributions . . . by the use of force, violence, 

or fear.”  500 U.S. at 272-73.  “To hold otherwise would open to prosecution not only conduct 

that has long been thought to be well within the law but also conduct that in a very real sense is 

unavoidable so long as election campaigns are financed by private contributions or 

expenditures.”  Id. at 272.    

Indeed, though the government disparages Mr. Ring’s reference to the Supreme Court’s 

grant, vacate and remand (GVR) in Siegelman v. United States, 130 S. Ct. 3542 (2010), it ignores 

the Supreme Court case law discussing the import of GVRs and the clear inference that the 

Supreme Court’s order clearly suggests enforcement of a strong quid pro quo requirement in the 

honest services fraud context,3 as reflected in the oral arguments before the Eleventh Circuit on 

remand.4  Application of these principles to lobbying is a natural extension of this rule as 

lobbying, like campaign contributions, has long been a protected First Amendment activity.  

United v. Harriss, 347 U.S. 612 (1954); American Civil Liberties Union v. New Jersey Election 

                                                 
3 The Supreme Court’s grant, vacatur and remand (GVR) suggests “a reasonable probability that the 
decision below rests upon a premise that the lower court would reject if given the opportunity for further 
consideration, and where it appears that such a redetermination may determine the ultimate outcome of 
the litigation.”  Lawrence v. Chater, 516 U.S. 163, 167 (1996). 

4 See John Schwarz, Judges Take Another Look at Ex-Alabama Governor’s Convision, New York Times, 
A16 (January 20, 2011), found at http://www.nytimes.com/2011/01/20/us/20siegelman.html (Attached as 
Exhibit 1).  
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Law Enforcement Comm’n, 509 F. Supp. 1123, 1128 (D.N.J. 1981); see generally Nicholas W. 

Allard, Lobbying is an Honorable Profession: The Right to Petition and the Competition To Be 

Right, 19 Stan. L. & Pol’y Rev. 23, 39-42 (2008) (discussing various aspects of constitutional 

“right to lobby” protected by First Amendment).  Indeed, much lobbying, like that here, is itself 

intricately intertwined with the giving of campaign contributions.  See Citizens United v. Fed. 

Election Comm’n, 130 S. Ct. 876, 910 (2010) (“The fact that speakers may have influence over 

or access to elected officials does not mean that these officials are corrupt:  ‘Favoritism and 

influence are not . . . avoidable in representative politics.  It is in the nature of an elected 

representative to favor certain policies, and, by necessary corollary, to favor the voters and 

contributors who support those policies.’” (quoting McConnell v. Fed. Election Comm’n, 540 

U.S. 93, 297 (2003)).  Lobbyists specialize in “[i]ngratiation and access” to public officials, 

frequently through organizing contributions to an official or through hospitality offerings; these 

are not considered corrupt activities.  Id.  

As Citizens United thus makes clear, much lobbying, like that here, is itself intricately 

intertwined with the provision of campaign contributions and the example cited on page 10 

through 11 of the motion for judgment of acquittal, DE 233 at 15-16, to which the government 

does not respond, highlights the grave dangers inherent in having jurors apply the vague 

“implicit quid pro” standard to this sort of lobbying and campaign-related conduct.  As that 

example illustrates, the email that forms the sole distinguishing feature of Count VII is replete 

with completely legal fundraising and hard-ball lobbying conduct that a lay jury might 

disapprove of, creating a grave danger of a wrongful conviction based on constitutionally-

protected conduct in the absence of McCormick’s bright-line standard.  This danger is precisely 

what led the Supreme Court to adopt the McCormick standard in the first place; even in the face 
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of evidence that the defendant-legislator had received cash payments in envelopes that were 

never declared to be campaign contributions; the mere possibility that a jury might convict a 

public official of bribery based on payments that might have been campaign contributions rather 

than bribes prompted the Supreme Court to adopt the McCormick standard.  McCormick, 500 

U.S. at 260.  Similar concerns warrant adoption of that standard here. 

Third, there can be no meaningful dispute that the activity the government alleged to be a 

bribe -- hospitality in the form of meals and tickets -- was itself a traditional part of lobbying.  

The government’s response to this uncontroversial point is perplexing.  On one hand, the 

government does not seem to substantively dispute the widespread and longstanding use of 

hospitality by lobbyists.  On the other hand, the government complains about the lack of 

“record” evidence documenting the point, criticizing Mr. Ring’s reliance on newspaper events 

published after the period of the charged conspiracy, DE 237 at 4, 25.   

But the Supreme Court’s discussion of the prevalence and nature of campaign 

contributions in McCormick was not based on any “record evidence” in that case.  Rather, it was 

based on a widespread and indisputable understanding of how our system of privately financed 

elections had traditionally functioned:    

Serving constituents and supporting legislation that will benefit the district and 
individuals and groups therein is the everyday business of a legislator. It is also 
true that campaigns must be run and financed. Money is constantly being solicited 
on behalf of candidates, who run on platforms and who claim support on the basis 
of their views and what they intend to do or have done. Whatever ethical 
considerations and appearances may indicate, to hold that legislators commit the 
federal crime of extortion when they act for the benefit of constituents or support 
legislation furthering the interests of some of their constituents, shortly before or 
after campaign contributions are solicited and received from those beneficiaries, 
is an unrealistic assessment of what Congress could have meant by making it a 
crime to obtain property from another, with his consent, “under color of official 
right.” To hold otherwise would open to prosecution not only conduct that has 
long been thought to be well within the law but also conduct that in a very real 
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sense is unavoidable so long as election campaigns are financed by private 
contributions or expenditures, as they have been from the beginning of the Nation.  

McCormick v. United States, 500 U.S. at 272. 
 
 A similar widespread and indisputable understanding exists with respect to the use of 

hospitality by lobbyists.  The government’s own witnesses, Mr. Volz and Mr. Boulanger, so 

testified.  Tr. 10/26/10 (p.m.) at 89:21-91:8, 10/29/10 (p.m.) at 15:6-17:10.  Such an 

understanding can be found in law review articles,5 and newspaper articles.  See DE 233 at 12 n. 

8 and see DE 143 at 32-33, quoting and attaching Juliet Eilperin, Gift Rules Regularly Flouted on 

Hill, Insiders Say; House Ethics Chairman Acknowledges Enforcement Breakdown, 

WASHINGTON POST, A27 (Oct. 14, 2002).  Indeed, one of these articles was discussed 

extensively during testimony in first trial,6 and Mr. Ring attempted to introduce portions of one 

of the articles into evidence here, on the ground that they were the subject of a chain of emails 

the government introduced into evidence.  Tr. 11/3/10 (a.m.) at 29-33 (discussion of article that 

included quotation from Greenberg Traurig lobbyist Ronald Platt).  Likewise, Mr. Ring 

repeatedly relied on these articles in earlier filings (and thus they were in fact part of the “record” 

in this case),7 though once again it is difficult to see why this matters since it certainly did not 

seem to matter in McCormick.     

Finally, the government’s suggestion that this Court’s instruction on campaign 

contributions cured any potential error ignores the Supreme Court’s reasoning in McCormick. 

                                                 
5Lobbying is an Honorable Profession: The Right to Petition and the Competition To Be Right, 19 Stan. 
L. & Pol’y Rev. 23, 31 n. 20 (2008) (describing lengthy history of similar lobbyist hospitality).  

6 Tr. 9/15/09 (p.m.) at 62-63; Tr. 9/22/09 (p.m.) at 46-49.   

7 See, e.g., DE 155 at 19 & n. 6 (quoting a number of newspaper articles discussing widespread violations 
of gift rules through provision of meals and tickets by lobbyists); DE 143 at 32-33 & Exhibits D, E & F);  
DE 108 at 21. 
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This Court’s instruction told jurors merely that they could not consider campaign contributions 

as part of the illegal stream of benefits Mr. Ring was alleged to have provided.  DE 222 at 29.  It 

did not require jurors to find an explicit quid pro quo in order to convict Mr. Ring of honest 

services fraud as a proper “McCormick” instruction would have done, and it left open the 

possibility that jurors could consider these lawful campaign contributions as evidence of illegal 

intent in connection with other gifts -- a possibility the government exploited by repeatedly 

urging jurors to do just that throughout the trial.   

B. Implicit Quid pro quo 

Mr. Ring’s motion also demonstrated how, even measured under the “implicit quid pro 

quo” standard, he was entitled to judgment as a matter of law.  The prosecution case simply did 

not come close to the “quid pro quo” evidence present in other honest services fraud 

prosecutions, and a number of other factors further undermined any rational inference of bribery.  

DE 233 at 12-23.  With respect to this argument, the government’s principle position appears to 

be that Mr. Ring has given short shrift to its evidence.  DE 237 at 3.  But to support this 

contention, the government only mentions two evidentiary items, DE 237 at 3, email banter 

among lobbyists discussing the presence of Attorney General’s Chief of Staff at a basketball 

game and Mr. Ring’s celebratory email following a lobbying success involving the Choctaw jail, 

sent to at least 18 Greenberg Traurig Governmental affairs lobbyist and others, many of whom 

were outside the charged conspiracy.  DE 237 at 3-4.  

But these statements on their face do not give rise to a rational inference of bribery, and 

in any event, they are irrelevant to the flaw with the government’s proof that Mr. Ring discussed 

in his motion -- the lack of any conversations or acts between Mr. Ring and a public official from 

which a quid pro quo could fairly and objectively be inferred.  Indeed, the government has no 

Case 1:08-cr-00274-ESH   Document 241    Filed 01/28/11   Page 10 of 18



 

1136242.1 11

meaningful answer to Mr. Ring’s contentions about the lack of proof of a quid pro quo 

agreement other than to disparage it as “really” being a contention that an honest services fraud 

prosecution can only be brought against a public official.  DE 237 at 22-23.  But Mr. Ring’s 

arguments were not premised on the notion that only a public official could be prosecuted for 

honest services fraud.  Rather, as the motion itself makes clear, Mr. Ring’s position is that, post-

Skilling, a fundamental aspect of an honest services fraud prosecution is proof of a bribery 

agreement, since Skilling held that the elements of bribery must be satisfied in an honest services 

fraud prosecution, and the elements of bribery indisputably include such an agreement.  DE 233 

at 12-13.  To support this argument, Mr. Ring cited to controlling D.C. Circuit authority on 

bribery prosecutions, DE 233 at 12, citing United States v. Orenuga, 430 F.3d 1158, 1166 (D.C. 

Cir. 2005) (emphasis added) (in a bribery case, “the illegal conduct is taking or agreeing to take 

money for a promise to act in a certain way”); United States v. Schaffer, 183 F.3d 833, 841 (D.C. 

Cir. 1999) (“[B]ribery requires a quid pro quo, and accordingly can be seen as having a two-way 

nexus.”).  Tellingly, the government ignores this authority entirely, in favor of its untenable 

position that such proof is not required in a “scheme” case.   

But the government’s position cannot be reconciled with Skilling’s incorporation of 

federal bribery laws, United States v. Skilling, 130 S. Ct. at 2933-34, in describing what must be 

proven to satisfy the honest services fraud statute.  Nor can such arguments be reconciled with 

Neder v. United States, 527 U.S. 1, 24-25 (1999), where the Supreme Court rejected the 

government’s argument that it need not prove materiality because the “scheme to defraud” 

language used by Congress in the mail and wire fraud statutes did not require it do so.  Read in 

combination, Skilling’s invocation of federal bribery laws to define what constitutes an honest 

services fraud scheme, as well as Neder’s affirmation that Congressional use of the term 
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“scheme” did not substantially limit the government’s obligation to prove critical elements of the 

underlying offense, make clear that the “scheme” language in the statute cannot relieve the 

government of its burden to prove the most critical element of bribery in a post-Skilling honest 

services fraud case -- the quid pro quo agreement.    

Nor does the government’s reliance on United States v. Urciuoli, 613 F.3d 11 (1st Cir. 

2010), DE 237 at 22-23, support its plea for an exemption from proving a quid pro quo 

agreement with a public official in an honest services fraud by bribery case.  As Mr. Ring 

pointed out in his motion for judgment of acquittal, DE 233 at 28-29, Urciuoli in fact shows 

what a real quid pro quo agreement with a public official looks like -- there, the defendant was a 

company official who had personally set up and supervised an explicit retainer agreement with a 

public official, acting to raise the legislator’s pay as the official acts in favor of the company’s 

interests were taken, and having the legislator report directly to him and only to him, outside the 

normal chain of command.  The evidence in Urciuoli also showed that public official had earned 

his continuing payments by supporting or opposing only those bills that the Company official 

told him to, and by holding meetings in which he put pressure on insurance company officials 

directly subject to his Committee’s jurisdiction to pay the Company’s claims.   

Urciouli, in other words, involved the same proof of a quid pro quo agreement that every 

valid honest-services-by-bribery prosecution, including those in United States v. Ganim, 510 

F.3d 134, 138 (2d Cir. 2007), United States v. Kemp, 500 F.3d 257, 286 (3d Cir. 2007), and 

United States v. Whitfield, 590 F.3d 325 (5th Cir. 2009), has contained.  By contrast, this case 

lacks such evidence, and is legally defective as a result.   

Indeed, the government does not dispute Mr. Ring’s argument that “the pre and post- 

Skilling bribery cases involved proof both of substantially greater things of value and 
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communications from which a quid pro quo agreement could fairly be inferred.”  DE 233 at 23.  

Instead, the government simply points to language from those appellate court cases suggesting 

that the quid pro quo standard is not very high.  DE 237 at 19-20.  But once again, that begs the 

question -- what evidence is necessary to meet it?  There must be some line, below which the 

evidence is insufficient to show bribery, and Mr. Ring would suggest that this is a case that falls 

below that line, in large part because of the utter absence of communications involving public 

officials from which a quid pro quo agreement with Mr. Ring could fairly and rationally be 

inferred.   

To be sure, in some cases, the lack of evidence showing communications from which an 

agreement could fairly be inferred might not be fatal to the prosecution, as Mr. Ring’s original 

motion acknowledged.  DE 233 at 20.  But this is not such a case, because the relatively minimal 

value of the “stream” evidence the government presented in this case, cannot itself give rise to an 

inference that a quid pro quo agreement existed.  Tellingly, the government does not dispute the 

relatively small value of the gifts, but instead attempts to twist Mr. Ring’s argument around by 

characterizing it as placing a value limit on the bribery laws.  DE 237 at 19.  But Mr. Ring 

expressly disclaimed this position in his motion,8 noting that his discussion of the relatively 

small value of the gifts was provided merely to show that this was not a case in which, despite 

the absence of communications between the lobbyist and the public official, a bribery agreement 

could fairly be inferred.  Nothing in the government’s opposition refutes this argument.   

                                                 
8 “This is not to say that a gift’s value can automatically exempt it from the bribery statute; such gifts 
could obviously amount to bribes if accompanied by other proof that they were made pursuant to a quid 
pro quo agreement.  But when such corroborating evidence is lacking, as it is here, any fair inference of 
bribery evaporates.”  DE 233 at 23.   
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In short, the government’s evidence fails to measure up even under an implicit quid pro 

quo standard.  No honest services fraud by bribery case lacked evidence of an agreement in the 

way this one does.  Nor do any of the other ‘stream of value’ cases involve such an insubstantial 

stream of widely available items -- which also standing alone would not be a barrier to 

prosecution, but is in a case like this one where there is no other competent evidence from which 

a quid pro quo agreement can fairly be inferred.  The implicit quid pro quo standard may be low, 

but if it has any content at all, this proof cannot be enough. 

C. Julie Doolittle and David Lopez 

 Given its almost complete reliance on traditional tools of lobbying such as local meals 

and tickets to entertainment events, the government sought to distinguish Mr. Ring based upon 

Julie Doolittle’s work for Jack Abramoff’s businesses  and David Lopez’ trip to Puerto Rico.  

The jury heard over and over again about Ms. Doolittle’s “no work” job and Mr. Lopez’ “free 

vacation” to Puerto Rico.  But as Mr. Ring demonstrated in his motion to for judgment of 

acquittal, DE 233 at 24-31, not only was there insufficient evidentiary support for the 

government’s characterizations, the government failed to prove that Ms. Doolittle’s job or 

Mr. Lopez’ trip was the product of a quid pro quo agreement.  The government fails to rebut 

these arguments in the slightest.   

1. The Julie Doolittle Job 

There was simply no evidence from which a rational jury could find that the government 

satisfied its burden to prove beyond a reasonable doubt that Ms. Doolittle had a “little work” 

consulting job, much less any evidence from which a jury could reasonably infer that this 

supposed “little work” job had been provided as part of a quid pro quo agreement between 

Mr. Abramoff and Mr. Doolittle for which Mr. Ring could be held criminally responsible.  The 
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government fails to rebut this argument, simply asserting that any involvement or knowledge by 

Mr. Ring in securing Ms. Doolittle a job (even one she indisputably never got) would be 

sufficient to warrant a bribery conviction.  DE 237 at 30 (claiming that Mr. Ring’s receipt of one 

email pertaining to a job for Julie Doolittle would be sufficient to support conviction for honest 

services fraud by bribery).  But it is not a crime to help a Congressional spouse get a job.  It is 

only a crime to provide a Congressional spouse with a job as part of quid pro quo agreement 

with a public official, and on that score the government fails to address Mr. Ring’s showing that 

it presented no evidence of such a quid pro quo agreement.   

Rather than cite to any evidence supporting a reasonable inference that Mr. Ring was 

involved in arranging or securing Ms. Doolittle’s job in the fall of 2002, the government almost 

immediately retreats to a position that Mr. Ring should be held responsible vicariously under 

Pinkerton v. United States, 328 U.S. 640 (1946), based on Mr. Abramoff’s conduct.  But 

virtually every argument Mr. Ring made in his motion for judgment of acquittal applies equally 

to the proof as to Mr. Abramoff.  For example, Mr. Ring argued in his motion that there was no 

evidence from which a jury could rationally find that Mr. Ring or Mr. Abramoff had provided 

Ms. Doolittle with a no work job as part of a quid pro quo agreement with Mr. Doolittle, and 

indeed, there was insufficient evidence that Ms. Doolittle even received a no or little work job at 

all.  DE 233 at 25-26. Pinkerton liability may be extensive and vicarious, but it cannot impose 

liability for crimes the government never sufficiently proves in the first place.   

In short, for all the reasons described in the motion for judgment of acquittal, there was 

no evidence presented during this trial from which a jury could fairly infer that Mr. Abramoff 

provided Julie Doolittle with a no work job as part of a quid pro quo agreement with 

Mr. Doolittle, and the government cites none.  Instead, the government waives Mr. Abramoff’s 
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name around as though he must have had such agreement, for which Mr. Ring could held 

vicariously liable.  But that is not enough.   

2. David Lopez’s Trip To Puerto Rico 

The government’s treatment of Mr. Ring’s argument related to Mr. Lopez is even more 

cursory.  As Mr. Ring demonstrated at length in his motion, the government made a lot of noise 

about a “free vacation to Puerto Rico,” but when the dust cleared, its proof on the entire subject 

was lacking.  DE 233 at 29-31.  Viewed in the light most favorable to the government, the 

evidence barely showed that Mr. Lopez went to Puerto Rico at all, much less that the trip was a 

quid pro quo bribe.  In response, the government does nothing more than repeat its trial rhetoric 

about Mr. Lopez’ “free Caribbean vacation,” DE 237 at 30-31, and claim that Mr. Ring was 

liable even if Mr. Lopez never went on the trip.  But the government’s own witness, Neil Volz, 

testified about the frequent and legitimate practice of sponsoring Congressional trips to areas 

within the jurisdiction of a Congressman’s committee.  Tr. 10/26/10 (p.m.) at 80:5-81:13.  The 

legitimacy or illegitimacy of this trip depends entirely on the content of the trip -- a subject on 

which the government’s presentation was virtually silent.  Endlessly repeating the speculation of 

Mr. Boulanger that Mr. Lopez received a “free Caribbean vacation” from Mr. Ring cannot 

substitute for sufficient evidence to support an inference of a quid pro quo agreement.   

II. THE COURT SHOULD GRANT A JUDGMENT OF ACQUITTAL ON THE 
CONSPIRACY COUNT. 

Mr. Ring’s motion also demonstrated how the government presented nothing more than 

the speculative generalities of its cooperating witnesses to prove the conspiracy charge, but that 

is not enough for jurors to rationally infer that Mr. Ring joined any conspiracy of to pay bribes or 

to provide gifts as rewards for specific official acts. DE 233 at 31-33.  In response, the 

government provides a string cite to a series of government exhibits, and suggests that that was 
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sufficient to supplement the “generalized” speculation of its witnesses.  DE 237 at 36.  But a 

review of those exhibits demonstrates the paucity of the proof, as they exemplify the sort of 

broad “generalities” the government relied on its proof, including an email in which Mr. Ring 

jokingly refers to lobbyists as “amoral pond scum” (GX 288), the emails pertaining to Julie 

Doolittle’s job already debunked in the motion itself (GX 242 & 43), emails in which Mr. Ring 

and Mr. Albaugh exchange banter about “Who’s the man?” (GX 158), and a host of emails about 

a Super Bowl trip that Mr. Ring and his lobbying contacts did not even attend (GX 552, 553, 

555, 558).  If those emails had presented anything more than the generalities referenced in 

Mr. Boulanger’s testimony, the Court can be sure the government would have discussed them 

specifically and Mr. Boulanger would have emphasized them at the government’s behest.  Their 

failure to do so merely confirms Mr. Ring’s contention that there is “no there there” -- this was a 

conspiracy case built entirely on the speculation by the government’s cooperating witnesses, and 

the resulting conviction is invalid for the same reasons a similar conviction was recently 

invalidated in United States v. Goyal, No. 08-10436, 2010 U.S. App. LEXIS 25223 (9th Cir. 

Dec. 10, 2010).   In Goyal, the Ninth Circuit overturned a fraud conviction after concluding that 

“baseless speculation by a cooperating witness is not proof of fraudulent intent,” criticizing the 

use of testimony much like Mr. Boulanger’s here.  Given Mr. Ring’s extensive reliance on Goyal 

in his motion, it is telling that the government ignores the case altogether.   

III. THE COURT SHOULD GRANT A JUDGMENT OF ACQUITTAL ON THE 
ILLEGAL GRATUITIES COUNT. 

 Mr. Ring’s motion for judgment of acquittal also asked the Court to grant a judgment of 

acquittal on Count II of the indictment, which charged Mr. Ring with violating the gratuities 

statute, 18 U.S.C. § 201(c).  On this issue, Mr. Ring did not provide extensive argument, in light 

of the fact that he has already briefed the issue extensively, and the Court has already considered 
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the issue expansively, with no intervening change of law or of evidence in the interim.  See, e.g.,  

DE 31 at 21-24 (motion to dismiss), DE 108 at 3-7 (motion for judgment of acquittal), 

Tr. (renewed motion for judgment of acquittal), Tr. 9/28/09 (p.m.) at 36:20-38:23 (argument on 

motion for judgment of acquittal).  For this, the government chides Mr. Ring for his supposedly 

“lazy analysis,” DE 237 at 36, but Mr. Ring did not feel the Court desired additional briefing on 

these issues that would merely have been duplicative.  If there are specific issues that the Court 

wishes to consider given the government’s evidentiary presentation on Count II, the defense is, 

of course, happy to provide supplemental briefing.     

CONCLUSION 

 For the reasons set forth above and in the motion for judgment of acquittal, and for all the 

other reasons set forth in his earlier Rule 29 motions, Mr. Ring respectfully requests that this 

motion be granted and that the Court enter a judgment of acquittal as to each of the five counts of 

conviction.   

 

       Respectfully submitted, 
 

            

        /s/ Timothy P. O’Toole  
      Andrew T. Wise (D.C. Bar # 456865) 
      Timothy P. O’Toole (D.C. Bar # 469800) 
      MILLER & CHEVALIER CHARTERED 
      655 Fifteenth Street, N.W., Suite 900 
      Washington, DC  20005-5701 

     Tel. (202) 626-5800 
 Fax. (202) 626-5801 

 
Dated:  January 28, 2011 
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January 19, 2011

Judges Take Another Look at Ex-
Alabama Governor’s Conviction
By JOHN SCHWARTZ

JACKSONVILLE, Fla. — Three federal appeals court judges seemed ready on Wednesday to 

see the convictions of former Gov. Don E. Siegelman of Alabama and the man accused of 

bribing him in a new light. 

Lawyers for the former governor and Richard M. Scrushy, the former chief executive of 

HealthSouth, asked a panel of the Court of Appeals for the Eleventh Circuit to either toss out 

the 2006 convictions of both men in view of recent decisions by the Supreme Court or at 

least order a new trial. 

The judges seemed to acknowledge that the Supreme Court had recently shifted the legal 

landscape. 

Judge J. L. Edmondson asked if the jurors in the original trial had been given alternate ways 

to convict Mr. Siegelman and Mr. Scrushy, and suggested that if some of those grounds for 

conviction had been invalidated, “that’s problematic.” Judge Edmondson asked if “there 

should at least be a new trial.” It is not clear when the panel will issue an opinion in the case. 

Mr. Siegelman and his supporters have argued that his prosecution was spearheaded by the 

Bush administration to end the career of a promising Democratic politician. In a fund-

raising e-mail to supporters on Tuesday, Mr. Siegelman said a court victory would be 

“sending a powerful message to Karl Rove and all of our opponents that we won’t let them 

politicize our justice system.” 

The political accusations, however, were not at issue in Wednesday’s hearing — and, after 

the change of administrations, the Obama Justice Department has continued to pursue the 

prosecution. 

The heart of the case concerns $500,000 in contributions by Mr. Scrushy to retire campaign 

debt on a lottery referendum supported by the governor. Mr. Siegelman reappointed Mr. 
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Scrushy to a state hospital board. Prosecutors called it a bribe, and a jury and appeals courts 

— including the three-judge panel in a previous ruling — have agreed. 

Lawyers for Mr. Siegelman and Mr. Scrushy said the contributions did not personally benefit 

Mr. Siegelman. They also argued that Mr. Scrushy’s appointment did not involve an “explicit 

quid pro quo,” or exchange, as a brief put it. Flawed jury instructions led to a flawed result, 

the lawyers argued, and the evidence “plainly shows that there was no crime here.” 

The conviction, they argued, criminalized relatively common political horse-trading and 

turned the law into an unconstitutionally vague guessing game instead of a pattern of bright 

lines separating legal from illegal. 

“If I do not win, every governor, every U.S. member of Congress and Presidents Bush and 

Obama will be subject to prosecution,” Mr. Siegelman said in an e-mail response to 

questions. Mr. Siegelman was sentenced in 2007 to seven years in prison and jailed initially, 

but he was later freed on bail pending appeal. 

His lawyers are pinning their hopes on the Supreme Court’s decision last year in Citizens 

United v. Federal Election Commission, which expanded the legal protection for political 

campaign contributions under the First Amendment, and on another case last June in which 

the Supreme Court greatly narrowed the application of a federal law often used by federal 

prosecutors in corruption cases, including Mr. Siegelman’s. 

In that case, involving the fraud conviction of Jeffrey K. Skilling, the former chief executive 

of Enron, the court narrowed the interpretation of the law, which makes it a crime “to 

deprive another of the intangible right of honest services.” The court ruled that at its 

broadest interpretation, the law was “unconstitutionally vague.” 

The court then sent the Siegelman case back to lower courts for reconsideration in light of 

the Skilling decision. 

The Justice Department, in its briefs, countered that Mr. Siegelman’s argument was based 

on a “flawed understanding” of the Supreme Court’s decision in the Skilling case, and “would 

give officials and donors immunity for corruptly exchanging official actions for campaign 

contributions.” 

The Citizens United case was not cited by name on Wednesday, but it appeared to influence 

the hourlong hearing. 

The lawyer arguing for the government, John-Alex Romano, said Mr. Siegelman and Mr. 

Scrushy had been involved in a bribe that survives the narrowing of the Skilling decision. 
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The former governor had personally guaranteed the lottery campaign debt, so the contention 

that the case did not involve personal enrichment “is not persuasive,” the government wrote 

in its brief. 

The defense lawyers argued that the loan guarantee was irrelevant because it was not in 

place at the time Mr. Siegelman and Mr. Scrushy discussed the contribution. 

Still, the judges expressed a degree of skepticism about the defendants’ version of events. 

The question of whether the case before them, in which Governor Siegelman and an aide 

spoke about the money from Mr. Scrushy and his desire for a seat on the hospital board but 

did not explicitly call it an exchange, led Judge James C. Hill to ask, “You don’t think that 

runs into a ‘nudge, nudge, wink, wink’ problem?” 

Sam Heldman, the lawyer for Mr. Siegelman, insisted that the conversation did not show an 

explicit quid pro quo, and that the question of whether contributions to issue-advocacy 

campaigns constitute bribes had not been resolved. 

“Reasonable people could differ where the line ought to be,” Mr. Heldman said, but it was 

not up to the courts to draw that line without guidance from lawmakers. “Congress ought to 

be drawing the line,” he said. 

Judge Edmondson said that political contributions were an essential part of participating in 

the political system, and that some benefit for the contributor was often implied, at the very 

least. “American politics does run, to a large degree, on money,” he said. “People have to ask 

for money, and people have to give money. America doesn’t want to chill that.” 

Judge Hill agreed. The case, he said, “runs smack into the First Amendment.” 
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