
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
      ) 
UNITED STATES OF AMERICA,   ) 
      ) 
      ) 
v.       )  No. 08-CR-274 (ESH) 
      ) 
      )   
KEVIN A. RING,     ) 
      ) 
Defendant.      ) 
                  ) 

 
KEVIN A. RING’S REPLY IN SUPPORT OF HIS REVISED MOTION FOR 

JUDGMENT OF ACQUITTAL 
 
 Pursuant to Federal Rule of Criminal Procedure 29(a) and this Court’s order 

of July 6, 2010, Kevin Ring respectfully submits this Reply in Support of his Revised Motion for 

Judgment of Acquittal.   

INTRODUCTION 
 

 The government’s opposition to the motion to dismiss seems directed toward two 

objectives: (1) eluding the materiality requirement of Neder v. United States, 527 U.S. 1, 22 

(1999), and (2) setting up straw men to prevent the Court from addressing Mr. Ring’s argument 

that Skilling does not permit the government to ask a jury to infer a quid pro quo agreement 

merely from temporal proximity between traditional hospitality provided by a lobbyist to public 

officials and official acts performed by those public officials.  Both objectives fail.   

 With respect to the materiality issue, the government’s over-arching problem is that, as 

this Court has recognized, “material is not an element or word without meaning,” Tr. 10/19/09 at 

25:6-10, and that “meaning” is set forth in Neder.  Neder holds that to prove mail and wire fraud, 

the government must prove a “misrepresentation or concealment of material fact” within the 
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common law meaning of materiality.  Neder, 527 U.S. at 22.  Measured against this standard, the 

government’s case is defective as a matter of law for, as the Court correctly noted, “[t]he 

materiality issue was not actually subject to proof in a lot of ways.” Tr. 9/30/09 at 80:9-10.  The 

government, in fact, failed to prove materiality in any legally sufficient way, and the Court 

should now grant the MJOA.   

 The Court should also grant the MJOA on the ground that the government has failed to 

present sufficient evidence of a quid pro quo agreement to get its bribery theory to the jury.  In 

its opposition, the government knocks down its own straw men, but cannot make any headway 

when countering arguments actually raised in Mr. Ring’s motion.  As was clear from his 

pleadings, Mr. Ring is not arguing that a private individual cannot be convicted of honest-

services fraud, DE 155 at 32 (“To be clear, the Court’s decision does not mean that a private 

individual is necessarily off the hook for public honest-services fraud scheme”), and he is not 

arguing that a showing of honest-services fraud requires the public official to complete any 

particular official act. DE 155 at 32 (“the official act itself need not be fully completed”). Rather, 

he advances the incontrovertible post-Skilling position that the government, even in a 

prosecution brought under a stream of benefits theory, must prove conduct by the parties from 

which a quid pro quo retainer agreement can be reasonably inferred.   Mere temporal proximity 

between traditional hospitality by a lobbyist and official acts by an official is insufficient.  That 

the government must resort to attacking arguments not raised by the defense illustrates the fact 

that it cannot cite to a single piece of evidence presented at trial sufficient to get a bribery case to 

the jury.  The deficiency of proof of a bribery quid pro quo provides a separate and independent 

basis for granting the MJOA. 
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ARGUMENT 
 

A. The Court Should Grant The Motion For Judgment of Acquittal Because 
The Government’s Proof At Trial Failed To Satisfy The Material 
Misrepresentation Element Of Honest-Services Fraud As A Matter of Law. 

 In its opposition, the government spends approximately 25 pages attempting to show that, 

despite its prior concessions both here and in the Supreme Court, the materiality requirement 

means nothing, is not governed by Neder v. United States, 527 U.S. 1, 22 (1999) and is 

automatically satisfied in every honest-services fraud case brought under a theory of bribery.  

DE 161 at 4-30.  These arguments lack merit.  The long and the short of it is that the essential 

element of materiality has a settled meaning, that meaning is set forth in the common law of 

fraud as articulated by the Supreme Court in Neder, and the government’s proof at trial did not 

satisfy this essential element as a matter of law. 

1. The Government’s Reliance On “Fraudulent Pretense” As Some Sort 
of Magic Bullet Is Misplaced; A “Fraudulent Pretense” Itself 
Requires A Material Misrepresentation or Concealment of Material 
Fact And Only Such A Showing Can Satisfy the Materiality 
Requirement.  

The government’s attempt to elude the contours of the materiality requirement hinges 

largely on the terms “fraudulent pretense” and “false statement” as set forth in jury instruction 44 

(see DE 113 at 58).  According to the government, those terms incorporate a materiality 

requirement far broader than the one adopted by the Supreme Court in Neder.  See DE 161 at 5 at 

5 (citing language of jury instruction as authority and relegating Neder to “see also” cite), 11-12 

(suggesting that “fraudulent pretense” theory does not require an affirmative mispresentation or 

materiality) and 25-29 (arguing for application of undefined “fraudulent pretense” standard to 

particular items of evidence).  This argument cannot withstand scrutiny, and it is clear that the 

government’s attempt to avoid Neder results from the fact that it cannot meet the materiality 

standard set forth by the Supreme Court.   
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Before addressing the merits of the argument, it is important to note that the 

government’s current position on the materiality instruction fundamentally contradicts the 

representations it made to the Court just ten months ago when the government proffered what 

became the instruction.  Then, the government represented to the Court and counsel that it was 

taken “right out of Neder.”  Tr. 9/30/09 at 78:11-12 (“That is right out of Neder.  We’re trying to 

play it safe.”).  That the government is now willing to abandon that position (without even 

acknowledging it) in favor of a contradictory one is troubling, as it is suggestive of a win-at-all-

costs mentality inconsistent with the established role of a federal prosecutor.1  This Court could 

permissibly ignore the government’s new argument on this ground alone.     

In any event, the Court’s instructions were perfectly consistent with the Neder materiality 

standard and with the government’s initial position.  Although the government now suggests the 

terms “fraudulent pretense” and “false statement” are amorphous phrases expandable to save its 

case from a judgment of acquittal, those terms are not so malleable.  They describe common law 

crimes that required at least a strong a showing of materiality as is required by Neder for all 

cases brought under the mail and wire fraud statutes.  Neder, 527 U.S. at 23 & n.6 (“False 

pretenses, false representations, or actual fraud carry the acquired meaning of terms of art.  They 

are common-law terms, and . . .they imply elements that the common law has defined them to 

include.”).  Indeed, far from carving a path around Neder’s “common law” materiality 

requirement, the common law crime of false pretenses was discussed in Neder, with the Supreme 

Court suggesting it contained an even more demanding materiality requirement than existed for 

common law fraud generally.  Neder, 527 U.S. at 24 (noting that “false pretenses” could be 

                                                 
1 See Berger v. United States, 295 U.S. 78, 88 (1935). 
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shown only by “a misrepresentation as to some existing fact” but other forms of fraud had a 

materiality rule that included false promises as to the future).     

That the statutory term “false pretenses” cannot be expanded into some magic bullet of 

materiality should come as no surprise to the government given the arguments it advanced, and 

the Court rejected, in Neder.  There, the government argued that because the Court had 

previously refused to construe the “scheme to defraud” language of the mail and wire as 

including the similar (though more demanding) materiality requirement from the crime of “false 

pretenses,” it could not now construe the mail and wire fraud statutes to include a common law 

materiality requirement  Neder, 527 U.S. at 24.2  The Supreme Court rejected the argument, 

explaining that “[a]lthough [an earlier case] held that the mail fraud statute reaches conduct that 

would not have constituted ‘false pretenses’ at common law, it did not hold, as the Government 

argues, that the statute encompasses more than common-law fraud.”  Id.   

In short, the element of materiality consists of “a misrepresentation or concealment of 

material fact” and is governed by the standard requirements of common law fraud.  Neder, 527 

U.S. at 22.3   The instructions do not say otherwise, and would not trump Neder even if they 

did.4   The question before the Court is whether the evidence presented at trial satisfies this 

                                                 
2 The government’s brief in Neder, attached as Exhibit A, acknowledged that the “substantive crime of 
obtaining money or property by false pretenses typically requires proof of materiality.”  Neder v. United 
States, No. 97-1985, Brief for the United States (Filed January 1999) at 36.   

3 The Supreme Court’s holding in Neder, construing the mail and wire fraud statutes to include a 
materiality requirement, obviously overruled earlier lower court cases that the government relies heavily 
upon, such as United States v. Townley, 665 F.2d 579, 585 (5th Cir. 1982), which construed the mail and 
wire fraud statutes as not including a materiality requirement.  See DE 161 at 8 (relying on Townley).   

4 An erroneous instruction that deviates from Supreme Court case law -- which this one did not -- could 
not serve as the proper standard for resolving the MJOA.  The government cites no authority for such a 
proposition, and it is wrong -- the Court looks to the controlling law (Neder and its progeny) in 
determining whether the element of materiality is satisfied.  DE 155 at 29-31 
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standard, not some revisionist gloss the government now seeks to place on the jury instruction to 

try to save a case so clearly deficient under the Neder standard.   

2. To Be Material, Any Alleged Act of Concealment Or Omission Must 
Violate A Legal Duty To Disclose to the Public. 

 In his moving papers, Mr. Ring also argued that evidence of omissions or concealment -- 

the sole basis on which the government seeks to establish materiality [Tr. 9/30/09 at 78:17] -- 

was legally insufficient unless the government could show there was a legal duty to disclose the 

allegedly concealed or omitted material.5  DE 155 at 21-29.  The general principle is the one the 

D.C. Circuit applied to similar circumstances in United States v. Safavian, 528 F.3d 957, 964 

(D.C. Cir. 2008), holding that “[c]oncealment cases in this circuit and others have found a duty 

to disclose material facts on the basis of specific requirements for disclosure of specific 

information.”   

   In response, the government suggests that Safavian was an outlier and that there is no 

support for the proposition that the materiality requirement requires a showing that any act of 

concealment or omission breached a legal duty of disclosure.  DE 161 at 8-9, 12-15.  The 

government is wrong on both counts.   

 As Neder makes clear and as the government has conceded, the common law of fraud is 

the touchstone for the materiality requirement.  Neder, 527 U.S. at 22-23.  And as Mr. Ring 

                                                 
5 As the government notes, Mr. Ring -- relying on the government’s brief in Black -- argued that a 
violation of a legal duty was also required in connection with an affirmative misrepresentation.  Judging 
from its opposition, the government has now apparently disclaimed its stated position from Black that 
materiality consisted of “deceptive breaches of duty that have a sufficient level of importance to the 
conduct of the relevant victim’s affairs.”  DE 155 at 7, quoting, Brief for the United States in Black v. 
United States, No. 08-876 (September 2009) at 38.  This retraction is of no moment, however, because the 
only evidence the government relies on with respect to Mr. Ring involves concealment or omission, Tr. 
9/30/09 at 78:16-17, and it is clear that concealment or an omission can be material only where there is a 
duty to disclose.   
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showed in his motion, the common law clearly sets forth that an act of concealment or omission 

can be material only when it violates a duty to disclose.  DE 155 at 7-9.  Apart from relying on 

the text of § 1346, Mr. Ring also relied heavily on Chiarella v. United States, 445 U.S. 222, 227-

28 (1980), which construed the securities fraud laws to incorporate the “common law” rule that 

“one who fails to disclose material information . . . commits fraud only when he is under a duty 

to do so.”   Chiarella in fact was quite expansive on the point:   

“At common law, misrepresentation made for the purpose of inducing 
reliance upon the false statement is fraudulent. But one who fails to disclose 
material information prior to the consummation of a transaction commits fraud 
only when he is under a duty to do so.  

Id. 

 As Mr. Ring further noted in his motion, Skilling cited Chiarella with approval as 

illustrative of the sort of fiduciary relationship that must exist in the honest-services fraud 

context.  Skilling v. United States, No. 08-1394, 2010 U.S. LEXIS 5259 at *94-95 n. 45.  DE 155 

at 14-16.  Thus, where the claim is that Mr. Ring was concealing or omitting matters from the 

public -- which is the theory on which all of the government’s materiality evidence rests (Tr. 

9/30/09 at 78:16-17) -- the government’s proof must demonstrate that any act of concealment or 

omission violated some disclosure duty owed to the public.   

 In the face of Mr. Ring’s citation to and analysis of a Supreme Court case directly on 

point, the government curiously declares that Mr. Ring has provided “no case law” in support of 

his “legal duty” argument.  DE 161 at 10.  But even if Chiarella could be magically wished 

away, there are literally scores of cases discussing the common law requirement that any fraud-

by-concealment or omission theory requires a showing of a duty to disclose.  E.g., Searl v. Earll, 

221 F.2d 24, 28 (D.C. Cir. 1954)(concealment of facts when there was a duty to speak 

constituted fraud); Pyne v. Jamaica Nutrition Holdings, Ltd., 497 A.2d 118, 131 (D.C. 
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1985)(failure to disclose material information may constitute fraud where there is a duty to 

disclose); Rothenberg v. Aero Mayflower Transit Co., 495 F. Supp. 399, 406 (D.D.C. 1980) (“[a] 

false representation may be either an affirmative misrepresentation or a failure to disclose a 

material fact when a duty to disclose that fact has arisen”); TVT Records v. Island Def Jam Music 

Group, 412 F.3d 82, 90-91 (2d Cir. 2005) (A claim for “fraudulent concealment requires proof 

of: (1) failure to discharge a duty to disclose; (2) an intention to defraud . . .”); Crichton v. 

Golden Rule Ins. Co., 576 F.3d 392, 397-398 (7th Cir. 2009) (“the district court also properly 

concluded that Crichton failed to state an actionable claim of common-law fraud . . . These 

allegations amount to a claim of fraudulent concealment or fraud-by-nondisclosure; such a claim 

requires a duty to disclose on the part of a defendant”); United Teacher Assocs. Ins. Co v. Union 

Labor Life Ins. Co., 414 F.3d 558, 566 (5th Cir. 2005) (common law fraud can be shown “if the 

defendant concealed or failed to disclose a material fact when a duty to disclose existed.”); Ahern 

v. Scholz, 85 F.3d 774, 793 (1st Cir. 1996) (“In addition, the party claiming fraudulent 

concealment must demonstrate that the opposing party had a duty to disclose the material 

information in question and demonstrate each element of the claim by clear and convincing 

evidence.”); Schatz v. Rosenberg, 943 F.2d 485, 497-498 (4th Cir. 1991) (“Under Maryland law, 

concealment of material facts renders a party liable for fraud. . . . However, a plaintiff cannot 

state a claim for misrepresentation based upon a failure to disclose unless the defendant had a 

duty to disclose . . . . We have already held that Weinberg & Green had no duty of disclosure, 

arising either from federal securities law or Maryland state law, to inform the Schatzes that 

Rosenberg's financial status had changed. Accordingly, plaintiffs cannot recover for 

misrepresentation under state tort law.).6 

                                                 

(footnote continued on next page) 
6 Some courts have attempted to differentiate between omissions and concealment, refusing to apply the 

1082187.1 8

Case 1:08-cr-00274-ESH   Document 168    Filed 08/03/10   Page 8 of 21



 

  In short, this Court’s instincts, expressed immediately after the first trial, Tr. 10/19/09 at 

11:3-14, were correct.  The rule from Safavian is directly applicable here, as the materiality rule 

of Neder clearly incorporates the common law requirement that fraud-by-concealment or 

omission theory requires a showing of a duty to disclose.    

3. To Establish Criminal Responsibility for a Material 
Misrepresentation or Act of Concealment by Others, the Government 
Must Present Evidence That A Defendant Aided and Abetted That 
Conduct. 

 Perhaps realizing it cannot satisfy Neder’s materiality requirement, the government 

retreats to the argument that even though material misrepresentation is an essential element of 

the offense of wire and mail fraud under Neder, it does not need to prove that element with 

actual evidence presented at trial.  There are two strains to this argument.  Both lack merit.   

 The first strain is the argument that “the government never needs to prove a material 

misrepresentation when it charges the bribery form of honest-services fraud.”  DE 161 at 11 

(“[m]ere [f]ailure to [d]isclose a [b]ribe [s]atisfies the [e]lement of [m]ateriality”).  This 

argument can be quickly dispatched.  Any theory of “inherent deception” or that the element is 

“automatically satisfied” is inconsistent with due process and proof beyond a reasonable doubt, 

which require the government to actually prove a material misrepresentation or concealment of 

fact, not have it assumed.  Sandstrom v. Montana, 442 U.S. 510, 523 (1979) (“conclusive 

presumption[s] . . . ‘conflict with the overriding presumption of innocence with which the law 

endows the accused and which extends to every element of the crime’”).  

                                                 
(footnote continued from previous page) 
Chiarella rule to concealment cases.  E.g., United States v. Colton, 231 F.3d 890 (4th Cir. 2000).  But 
given the substantial authority discussed above holding that fraudulent concealment cases do fall within 
the Chiarella “duty” rule, and given the D.C. Circuit’s holding in Safavian, 528 F.3d at 964 applying the 
“duty” rule in a concealment case, it is clear that this Circuit treats concealment and omission cases as 
being governed by the same rule.     
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 Nor does anything from Skilling suggest the Court has done away with Neder’s 

materiality requirement in connection with honest-services fraud.  In fact, the opposite is true.  

As Mr. Ring observed in his motion and the government does not dispute, the Court’s 

determination that  Mr. Skilling could not be convicted of honest-services fraud rested squarely 

on the government’s failure to show that the alleged scheme involving the receipt of bribes or 

kickbacks was made “in exchange for” Mr. Skilling’s alleged “misrepresentations.”  2010 U.S. 

LEXIS at *105 (“[t]he Government did not, at any time, allege that Skilling solicited or accepted 

side payments from a third party in exchange for making these misrepresentations . . . It is 

therefore clear that, as we read § 1346, Skilling did not commit honest-services fraud.”)  Given 

this language, it is impossible to say that Skilling read Neder’s materiality requirement out of the 

wire fraud statute for an entire class of cases brought under an honest-services fraud theory.   

 This is unsurprising.  The government conceded in Skilling that Neder’s materiality 

requirement applied to honest-services fraud prosecutions, and placed great weight on the 

importance of this element both in its briefing and at oral argument as a reason why the statute 

could be saved from a vagueness challenge.  Skilling was a case in which both parties agreed that 

Neder materiality would be an essential element of the offense of honest-services fraud going 

forward.  In light of this consensus, the Supreme Court’s analysis of Mr. Skilling’s case naturally 

assumed such an element and applied it to Mr. Skilling’s facts.  By contrast, it would have been 

extremely noteworthy for the Court to have ignored these concessions and held that honest-

services fraud prosecutions, alone among mail and wire fraud cases, were exempted from Neder 

materiality requirement.  What would have been even more extraordinary, moreover, would have 

been for the Supreme Court to do so sub silentio.     
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 But that is precisely the government’s position.  It argues that Skilling’s block quotation 

from a 70-year-old district court decision, United States v. Proctor and Gamble, 47 F. Supp. 676, 

678 (D. Mass. 1942), in the section of its analysis explaining the history of the honest-services 

fraud case law, somehow permits courts to ignore Neder’s materiality rule in all honest-services 

fraud prosecutions.  But the Supreme Court would not make such a dramatic change in the case 

law in such an indirect fashion, and it is clear that whatever else the Supreme Court had in mind 

when it quoted from Proctor and Gamble -- a private honest-services fraud case in which Proctor 

and Gamble had allegedly attempted to infiltrate a competitor’s company through bribing its 

employees and steal its trade secrets in the process -- it did not intend to eliminate an element of 

the offense of mail and wire fraud.  The district court opinion in Proctor and Gamble makes 

explicit references to material misrepresentations (even though it was decided some 58 years 

before Neder adopted the requirement).  Id.  Moreover, while Proctor and Gamble likely 

included facts that would have met the materiality requirement, no specific facts were discussed 

because the district court was addressing a motion to dismiss the indictment. Id. 

 As in Proctor and Gamble, most honest-services fraud cases post-Skilling will likely 

present scenarios in which the materiality requirement should not prove a high hurdle.  The facts 

attendant to a true bribery scheme will often include material misrepresentations and omissions 

by the public official and by any private individuals, working in tandem and/or individually, 

which will satisfy the Neder standard.  For example, in Whitfield v. United States, 590 F.3d 325 

(5th Cir. 2009), a lawyer and two judges entered a quid pro quo agreement in which the lawyer 

secured favorable bank loans for the judges (which the lawyer then repaid) and in exchange, and 

the judges arranged to have multi-million dollar cases assigned to them in violation of the 

random assignment process and then made rulings favorable to the lawyer in these cases.  
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Throughout the course of the opinion affirming the conviction, the Fifth Circuit identifies 

multiple affirmative misrepresentations and omissions in violation of a clear legal duty engaged 

in by all defendants, including commission of perjury by the judge when asked direct questions 

in a divorce proceeding about whether he was the sole guarantor of the loans, violation of 

judicial financial disclosure duties, and affirmative misrepresentations by the attorney in the 

course of the tainted legal proceedings.  590 F.3d at 336 (discussing perjury by Whitfield 

concerning thing of value, and failure to list loan on required judicial disclosure forms) Id. at 339 

(discussing failure of Teel (another judge in the scheme) to disclose lawyer’s role in securing 

loans); Id. at 337 (discussing filing of false public court documents by attorney in connection 

with the scheme). 

 Other honest-services-fraud-by-bribery prosecutions involve similar facts that would 

likely satisfy the Neder standard.  Indeed, in most cases of honest-services fraud by bribery, the 

facts of the transaction between the private citizen and the public official are so obviously 

outside the norm (involving provision of cash, clothing, preferential loans, contracts for 

companies in which the defendant had a concealed interest) that their receipt must take place 

outside of public view and the parties will accordingly conceal and omit information in violation 

of legal duties, and engage in affirmative misrepresentations to ensure that their conduct remains 

hidden from the victim.  See, e.g., United States v. Ganim, 510 F.3d 134 (2d Cir. 2007) (cash and 

clothing in exchange for preferential treatment in awarding government contracts; contracting 

applications almost certainly contained material misrepresentations or omissions in violation of 

legal duty though not discussed in opinion); United States v. Kemp, 500 F.3d 257, 281-82 (3d 

Cir. 2007) (cash, preferential loans, government contracts for company in which defendant had a 
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secret interest that he concealed in violation of state law duty to disclose). 7  To be clear, this 

does not mean that Neder materiality would “automatically” be established in such cases -- only 

that in most bribery cases, it will not be difficult to establish Neder materiality.  Indeed, the 

element is not likely even to be heavily disputed. 

 But this case is quite unique.  It is one of the only prosecutions ever to suggest that an 

inference of bribery can arise from gifts of local meals and tickets by a lobbyist to public 

officials he was lobbying, despite the common place nature of the gifts, their widespread 

discussion in the local and national media, and the absence of lobbyist disclosure obligations at 

the time the gifts were made.  To our knowledge, in fact, no jury has ever found that a case of 

bribery could be based on this sort of lobbyist-public official interaction, since the only remotely 

similar prosecution was United States v. Sawyer, 85 F.3d 713 (1st Cir. 1996), in which the First 

Circuit did not require a showing of quid pro quo bribery and which never went to trial in any 

                                                 
7Although Kemp, Whitfield and Ganim recite a host of facts related that could satisfy a 
materiality requirement, the cases do not discuss that element.  This was fairly common prior to 
Skilling.  Julie R. O’Sullivan, Honest-Services Fraud: A (Vague) Threat to Millions of Blissfully 
Unaware (and Non-Culpable) American Workers, 63 Vand. L. Rev. En Banc 23, 30-31 (2010). 
(“A cognizable scheme to defraud under the mail and wire fraud statutes requires (at least) proof 
of: (1) fraud—i.e., the defendant, acting with an intent to defraud, either made a material 
misstatement or failed to disclose material information in the face of a legal duty; and (2) a 
cognizable object of that fraud—i.e., either the deprivation of the victim’s money or property 
(so-called ‘money-or-property’ cases) or some right the victim claimed to the defendant’s 
honest-services (the ‘honest-services’ cases). In honest- services cases, courts tend to 
(improperly) conflate these elements.)”  (emphasis added).  On this point, though, it must be 
remembered that both parties in Skilling agreed that materiality was an element; the only 
disputed question was whether there was also a cognizable object of the fraud.  In holding up 
Kemp, Whitfield and Ganim as examples of cases where a permissible object -- bribery -- existed, 
the Supreme Court expressly referenced the manner in which they instructed jurors on the 
elements of bribery; it did not suggest that those cases were models in all respects.  Skilling v. 
United States, No. 08-1394, 2010 U.S. LEXIS 5259 at *103-04.  Indeed, Kemp approved of a 
theory of honest-services fraud involving undisclosed self-dealing, 500 F.3d at 282-83.  But 
Skilling cannot have approved of that analysis since it is precisely the theory of honest-services 
fraud the Supreme Court rejected.   
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event.  Indeed, this Court acknowledged the unprecedented nature of these proceedings during 

the trial.  See Tr. 9/28/09 (p.m.) at 51:11-16 (court notes that Sawyer is only honest-services 

prosecution involving lobbying, and that Mr. Ring’s case was even more difficult because of his 

friendship with public officials he was lobbying).   

 The unprecedented nature of this prosecution explains both why the government has 

failed to make the requisite materiality showing in this case and why the parties and the Court 

have struggled so mightily to understand how Neder applies.  In the end, though, the Neder rule 

is perfectly sound and easy to apply in most post-Skilling honest-services fraud cases; what is 

complicating matters here is that the government tried to stretch the honest-services fraud statute 

in an unprecedented fashion to activities that did not involve the sort of deception that is replete 

in most real bribery cases.  As a result, it is not surprising government’s proof is lacking on a 

basic element like materiality.  Such elements exist to prevent a statute from being stretched out 

of shape like the government is trying to do here.   

 The second strain of the government’s “no need to prove materiality” theory is equally 

flawed.  This argument attempts to extrapolate from cases permitting the government to establish 

the jurisdictional element of “wiring” based on reasonable foreseeability to a rule that would 

allow the government to prove materiality based on reasonable foreseeability.  DE 161 at 16-17.  

No case supports such a theory and it is simply another version of a losing argument made by the 

government in Neder.  527 U.S. at 23-24.  Specifically, the government argued in Neder, much 

as it does here, that “Congress chose to unmoor the mail fraud statute from its common-law 

analogs by punishing, not the completed fraud, but rather any person ‘having devised or 

intending to devise a scheme or artifice to defraud,’” and the ‘scheme or artifice’ language was 
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supposedly fundamentally incompatible with a requirement that the government prove “material 

misrepresentations or omissions.”  Neder, 527 U.S. at 23-24.   

 The Supreme Court squarely rejected such a notion, finding that the term “scheme to 

defraud” was compatible with requiring the government to prove the materiality requirement of 

all common law fraud cases.  Neder compels this Court to reject the government’s similar 

argument here.  Moreover, the materiality requirement from Neder cannot conceivably be 

analogized to the wiring element.  As courts have observed, the mens rea requirements of the 

mail and wire fraud statutes “includes a high degree of scienter and moral culpability," United 

States v. Bryant, 766 F.2d 370, 375 (8th Cir. 1985), while “there is no mens rea requirement as to 

the purely jurisdictional element of interstate communication under the wire fraud statute.” 

United States v. Price, 2010 U.S. App. LEXIS 8307 (2d Cir. 2010), quoting United States v. 

Blackmon, 839 F.2d 900, 907 (2d Cir. 1988).  The reason for the distinction is plain:  “the 

element of interstate commerce is simply ‘a “jurisdictional peg” on which to hang the federal 

prosecution,’” to which no scienter requirement applies.  United States v. Darby, 37 F.3d 1059, 

1067 (4th Cir. 1994); and see Neder, 527 U.S. at 20 (describing “wiring” element as 

“jurisdictional”).  Given the dramatic differences in context, it would be improper to import the 

“foreseeability” principles that apply to the jurisdictional “wiring,” to the substantive materiality 

requirement adopted by the Supreme Court in Neder.      

4. No Reasonable Juror Could Find Beyond A Reasonable Doubt That 
Mr. Ring Made Or Aided And Abetted Misrepresentations Or 
Concealments Of Material Fact. 

 Once the controlling legal principles are properly returned into place, the reason the 

government continues to resist proper application of the Neder standard is clear -- its evidence is 

insufficient as a matter of law.  Indeed, because Mr. Ring has already reviewed all of the 

government’s evidence involving his own conduct in his original motion and shown why none of 
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it comes close to meeting the materiality requirement, DE 155 at 21-28, and because nothing in 

the government’s pleading refutes this analysis, he will not rehash it here.  Simply put, all of the 

evidence relied on by the government as to Mr. Ring’s own acts consists either of actions that 

were not capable of influencing the putative victim or of “omissions” or “concealment” without 

any duty to disclose that cannot serve as the basis for finding of materiality.  And to be clear, all 

of the government’s “omissions” evidence consists of emails discussing purported gifts of local 

meals and tickets that were supposedly above the disclosure limits that applied to federal 

officials.  What was omitted in this case, if anything, was a disclosure of these gifts, many of 

which (the local meals and tickets under $114) were viewed by Congressional disclosure rules as 

so de minimus as to not even trigger disclosure obligations for the public official, much less a 

private individual.  The emails referenced by the government do not constitute a scintilla of 

evidence that anyone concealed “bribes” -- no matter how often the government repeats this 

claim.   

 Indeed, at the end of the day, the only evidentiary item worth examining in detail is the 

materiality theory in which the government relies on the filing of allegedly false disclosure forms 

by public officials that Mr. Ring lobbied.  Of course, to address that evidence, it is necessary to 

recall the standard the government must meet to subject Mr. Ring to criminal responsibility 

based on the failure of public officials to meet their disclosure obligations.  As Mr. Ring noted in 

his motion, to impose criminal responsibility on this basis, the Court must find that the defendant 

“knew of [the public official’s] disclosure requirement and assisted in the evasion of that 

requirement.”  United States v. Chartock, 283 Fed. Appx. 948, 956 (3d Cir. 2008).  As Mr. Ring 

also noted in his motion, moreover, this Court has already relied on Chartock as setting forth the 

proper standard for measuring the government’s proof on aiding and abetting a public official in 
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evading disclosure requirements.  United States v. Ring, 628 F. Supp. 2d 195, 214 (D.D.C. 

2009).  DE 155 at 16-17 & 22. 

 Strangely, despite discussing literally dozens of cases, the government’s analysis of the 

legal rules that govern responsibility for disclosure obligations under the mail and wire fraud 

ignores United States v. Chartock, 283 Fed. Appx. 948, 956 (3d Cir. 2008) and this Court’s 

reliance on it.  The silence speaks volumes:  The government’s evidence cannot meet Chartock’s 

standard.   

 Indeed, the government’s evidence and arguments contain no proof of any disclosure 

requirements at all, and no particularization of any particular public official who even filed a 

false disclosure form.  It ignores the testimony of its own witness, John Albaugh, who 

affirmatively stated that Mr. Ring did nothing to assist him in evading any disclosure 

requirements and never mentioned the disclosure requirements at all.  DE 155 at 23-24.   It 

ignores the lack of materiality evidence relating to Robert Coughlin, DE 155 at 24-25.  It ignores 

the evidence regarding Julie Doolittle’s job, for which Mr. Doolittle’s financial disclosure forms 

were truthful, and in which public flyers were distributed showing that Ms. Doolittle was 

working for Mr. Abramoff’charity.  DE 155 at 25.   

 Instead of discussing the supposed materiality evidence related to the public officials who 

were at the heart of its supposed scheme, the government simply refers the Court to general 

testimony in which an FBI agent told jurors who was subject to disclosure requirements, read 

emails summarizing supposed ticket requests by Mr. Doolittle, Mr. Lopez, Mr. Coughlin and 

Mr. Albaugh, read the value of the tickets as suggested in the emails (using a valuation theory 

the Court later rejected in sentencing several individuals) and read disclosure forms that did not 

list the tickets.  The government then suggests based on such evidence a jury could infer beyond 
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a reasonable doubt that (1) officials received all of the tickets listed in the email, (2) the tickets 

were valued correctly in the email and the entire value of the tickets was properly attributed to 

the public official (despite this Court’s later determination otherwise), (3) the tickets were 

subject to disclosure because of their purported value, and (4) the official’s failure to disclose the 

tickets was knowing and intentional.  DE 161 at 21.  This alone is a classic example of juror 

speculation.  Imagine if this were a direct case for filing a false disclosure brought against any of 

the public officials.  Based on this scanty evidence, it is inconceivable that a jury could find 

beyond a reasonable doubt a willful non-disclosure of gifts.   

 But this is not a case of non-disclosure by the public official, it is one step removed.  It is 

a case seeking to hold Mr. Ring criminally responsible for the public officials’ allegedly 

intentional non-disclosure.  Under such circumstances, the government would also need to show 

that Mr. Ring knew about the disclosure requirements and affirmatively assisted the public 

official in evading them.  United States v. Chartock, 283 Fed. Appx. 948, 956 (3d Cir. 2008); 

United States v. Ring, 628 F. Supp. 2d 195, 214 (D.D.C. 2009).  On these additional points, the 

government cites to no evidence -- and there is none -- suggesting that Mr. Ring knew anything 

about the disclosure requirements, 8 much less took any action to help a public official evade 

those requirements.   

                                                 

(footnote continued on next page) 

8 No juror could reasonably infer any knowledge of the gift rules from experience alone.  Certainly this is 
true for Mr. Ring, who had no disclosure requirements when he worked on Capitol Hill.  But the 
disclosure rules were not widely known even by individuals who had experience in this area.  Mr. 
Albaugh clearly did not understand his own disclosure requirements with respect to local meals of the 
manner in which the amounts triggering disclosure requirements were calculated, Tr. 9/17/09 (a.m.) at 
60:10-11 (Albaugh testifies that disclosure forms incorrect because “I received various tickets and meals 
that would have exceeded the $285 reporting requirement”); Tr. 9/18/09 at 20:14-22 (Albaugh admits 
when confronted that he “now” realizes “meals” and individual items under $114 need not be disclosed or 
even counted toward limit), and the FBI Agent presented by the government, who testified that she had 5 
years of experience working only on public corruption cases, incorrectly informed jurors that Jennifer 
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 Indeed, the government effectively concedes that it cannot meet the Chartock standard, as 

it does not even try to show Mr. Ring knew about the disclosure rules and/or affirmatively 

assisted public officials in evading them.  Instead, the government argues only that it showed that 

any evasion of the financial disclosure requirements by the public official was “reasonably 

foreseeable” to Mr. Ring.  Even this “reasonable foreseeability” argument cannot withstand 

scrutiny, given both the deficiencies discussed above in showing that public officials willfully 

violated disclosure requirements, and the complete absence of evidence showing that Mr. Ring, 

who was never subject to disclosure requirements, knew anything about them.  But even if the 

government could satisfy its own “reasonable foreseeabillity” test, that is not the proper standard.  

As demonstrated above, Chartock provides the proper standard, and the government presented 

no evidence during trial that even comes close to meeting it.  This Court must grant the motion, 

and enter a judgment of acquittal on Mr. Ring’s behalf on each of the honest-services fraud 

counts, and on the portion of the conspiracy counts that allege honest-services fraud as an object.   

B. The Court Should Grant A Judgment Of Acquittal Because The 
Government’s Trial Evidence Failed To Establish Bribery As Required 
Under Skilling v. United States. 

 Mr. Ring also showed in his motion how the government’s trial evidence was deficient 

with respect to the proof of bribery because it involved drawing unsupported inferences from 

commonplace, legitimate conduct.  In particular, what was absent was evidence from which a 

reasonable jury could infer beyond a reasonable doubt an agreement or mutual understanding to 

“exchange” things of value for a “commitment” or “promise” to provide official acts occurred.  

DE 155 at 31-40.  In a nutshell, the government relied entirely on inferences drawn from 

                                                 
(footnote continued from previous page) 
Farley and Peter Evich had disclosure requirements even though they did not.  Tr. 9/29/09 (a.m.) at 27:1-
30:5. 
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temporal proximity between common place hospitality provided by lobbyists, and official acts 

taken by the public officials they lobbied.  But there was no evidence of the critical agreement 

between the parties needed to establish bribery.   

 Because it can point to no such quid pro quo agreement -- the cornerstone of bribery, 

United States v. Sun-Diamond Growers, 526 U.S. 398, 404-05 (1999), the government instead 

concocts arguments it assigns to Mr. Ring and then attacks its own straw men, such as the 

argument that a private individual cannot be convicted of honest-services fraud, DE 161 at 14, or 

the argument that honest-services fraud requires a showing of completed bribery.  DE 161 at 30-

32.  The fact that Mr. Ring expressly disclaimed both arguments, DE 155 at 32 (“To be clear, the 

Court’s decision does not mean that a private individual is necessarily off-the-hook for public 

honest-services fraud scheme”); DE 155 at 32 (“the official act itself need not be fully 

completed”), is of no moment to the government’s analysis.    

 The government’s puzzling post-Skilling assertion -- that its case is unaffected by the 

Supreme Court’s decision -- is contradicted by a cursory review of what the government sought 

to prove at the first trial.  One thing it disavowed any need to show was a quid pro quo 

agreement between lobbyist and public official.  Tr. 9/30/09 at 65:9-12 (The Court:  “This 

requires some specific quid pro quo.”  The Government:  “It doesn’t require it though, Your 

honor.”).  This is why, even now, the government cannot point to any testimony from the few 

percipient witnesses it did call from which an agreement or promise or commitment could 

reasonably be inferred.  The defense has outlined the deficiencies in the government’s proof at 

length in the Motion and will not repeat those details here.  See DE 155 at 31-40.  Suffice it to 

note that even John Albaugh, who demonstrated a remarkable willingness to shape his 

recollection of events to fit a tale of corruption, see Tr. 9/17/09 (am) at 87:15-89:21, could not 
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bring himself to suggest the existence of such an agreement or to recite any facts from which a 

reasonable juror could infer one.  Under such circumstances, where this is far from a 

“paradigmatic” pre-McNally case of bribery or kickbacks, and where there is a great danger that 

traditional lobbying conduct and/or campaign contributions were part of any equation, Mr. Ring 

submits that no reasonable juror could find beyond a reasonable doubt that Mr. Ring provided 

things of value in exchange for a commitment from a public official to provide official acts.  The 

Court must grant a judgment of acquittal for this reason as well.   

CONCLUSION 
 

 Elements of the offense exist to confine criminal statutes within reasonable bounds.  

Given the unprecedented nature of this prosecution, it should not be surprising that two essential 

elements of the offense of honest-services fraud -- materiality and quid pro quo bribery -- are 

missing as a matter of law.     

 For the reasons set forth above, and for all the other reasons set forth in his oral Rule 29 

motion and in his Revised Motion for Judgment of Acquittal, Mr. Ring respectfully requests that 

this motion be granted and that the Court enter a judgment of acquittal on Mr. Ring’s behalf on 

each of the honest-services fraud counts, and on the portion of the conspiracy counts that allege 

honest-services fraud as an object.   

     Respectfully submitted, 

Dated:  August 3, 2010   _/s/ Timothy P. O’Toole                   
     Andrew T. Wise (D.C. Bar # 456865) 
     Timothy P. O’Toole (D.C. Bar # 469800) 
     MILLER & CHEVALIER CHARTERED 
     655 Fifteenth Street, N.W., Suite 900 
     Washington, DC  20005-5701 

    Tel. (202) 626-5800 
      Fax. (202) 626-5801 
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