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ROGERS, Circuit Judge: 

 
* * * 

 
I. 

 
Following the Enron and Worldcom accounting scandals that exposed serious 

weaknesses in industry self-regulatory reporting requirements for certain publicly held 
companies, Congress enacted the Sarbanes-Oxley Act of 2002,  Title I of the Act established the 
Board “to oversee the audit of public companies that are subject to the securities laws ... in order 
to protect the interests of investors and further the public interest in the preparation of 
informative, accurate, and independent audit reports.”  The five members of the Board are 
appointed by the Commission after consultation with the Chairman of the Board of Governors of 
the Federal Reserve and the Secretary of the Treasury. The Act empowers the Board, subject to 
the oversight of the Commission, to, among other things, register public accounting firms, 
establish auditing and ethics standards, conduct inspections and investigations of registered 
firms, impose sanctions, and set its own budget, which is funded by annual fees.  
 

The Commission's authority over the Board is explicit and comprehensive.  Indeed, it is 
extraordinary. . . .  
 

* * * 
 

. . . To succeed in its facial challenge to Title I of the Act under the Appointments Clause 
and separation of powers, the Fund bears a heavy burden to show that the provisions of which it 
complains are unduly severe in all circumstances and cannot be constitutionally applied.  
 

* * * 
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III. 
 

The Appointments Clause provides: 
 

[The President] shall ... nominate, and by and with the Advice and Consent of the 
Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of 
the supreme Court, and all other Officers of the United States, whose 
Appointments are not herein otherwise provided for, and which shall be 
established by Law: but the Congress may by Law vest the Appointment of such 
inferior Officers, as they think proper, in the President alone, in the Courts of 
Law, or in the Heads of Departments. 

 
The plain text of the Appointments Clause thus contemplates that Congress may lodge 

the appointment power of inferior officers in entities other than the President. The Fund 
contends, however, that the absence of day-to-day supervision of the Board by the Commission 
and the for-cause limitation on the Commission's power to remove Board members means that 
Board members are not inferior officers and therefore must be appointed by the President. 
Alternatively, the Fund contends that even if Board members are inferior officers, they cannot be 
appointed by the Commission because the Commission is not a “Department[ ]” and the 
Commissioners are not its “Head[ ].” 
 

A. 
 

“Generally speaking, the term ‘inferior officer’ connotes a relationship with some higher 
ranking officer or officers below the President: Whether one is an ‘inferior’ officer depends on 
whether he has a superior.”  Under this standard, the Board is composed of officers inferior to 
the Commission. The Commissioners, who serve staggered five-year terms, are “appointed by 
Presidential nomination with the advice and consent of the Senate,” and they exercise 
comprehensive control over Board procedures and decisions and Board members. For instance, 
the Commission approves all Board rules, and may abrogate, delete, or add to them.  All Board 
sanctions are subject to plenary review by the Commission, and the Commission “may enhance, 
modify, cancel, reduce, or require the remission of a sanction imposed by the Board.” As such, 
the Board's disciplinary authority “ultimately belongs to the [Commission], and the legal views 
of the [Board] must yield to the Commission's view of the law.” The Commission both appoints 
and removes Board members. It also may impose limitations upon Board activities, and relieve 
the Board of its enforcement authority altogether. 
 

Consequently, the Board's work is necessarily “directed and supervised at some level” by 
the Commission.  Notably for purposes of this facial challenge, the Act subjects Board members 
to greater supervision than the Coast Guard judges in Edmond, whom the Supreme Court held to 
be inferior officers even though supervision of the judges was fractured between two different 
bodies, and their decisions were not subject to de novo review.  Contrary to the Fund's 
suggestion, the fact that the Board is charged with exercising extensive authority on behalf of the 
United States does not mean that Board members must be appointed by the President, for 
principal as well as inferior officers, by definition, “ ‘exercis[e] significant authority pursuant to 
the laws of the United States,’ ” Instead, what is key under the Edmond analysis is the fact that 
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Board members “have no power to render a final decision on behalf of the United States unless 
permitted to do so by other Executive officers.” The Act vests a broad range of duties in the 
Board, but its exercise of those duties is subject to check by the Commission at every significant 
step. 
 

Board members are also subject to greater oversight than the Independent Counsel in 
Morrison v. Olson. . . .  
 

The Fund is incorrect in suggesting that the Commission's review authority of Board 
rules and regulations is “severely circumscribed,” The Act provides that the Commission “shall 
approve a proposed rule, if it finds that the rule is consistent with the requirements of this Act 
and the securities laws, or is necessary or appropriate in the public interest or for the protection 
of investors.”  This provision does not, as the Fund offers, establish a deferential, Chevron-like 
review but reflects an intent to require the Commission itself to determine whether Board rules 
are consistent with the statutes and the public interest. . . .  Moreover, in Edmond the Supreme 
Court held that the “limitation upon review does not ... render the judges of the Court of Criminal 
Appeals principal officers.” . . .  
 

To the extent the Fund suggests that the for-cause limitation on the Commission's 
removal power requires Board members to be deemed principal officers, it overinflates the 
importance of removal authority. Recognizing that “[t]he power to remove officers . . . is a 
powerful tool for control,” the Supreme Court has indicated that courts should consider removal 
authority as one factor in determining whether an official is an inferior officer.  The Court has 
held that both the Coast Guard Judges in Edmond, who were subject to the Judge Advocate 
General's at-will removal authority, and the Independent Counsel in Morrison, who was subject 
to removal only for cause, were inferior officers. Here, the Act vests removal authority in the 
Commission, providing that “[a] member of the Board may be removed by the Commission from 
office, in accordance with section [107(d)(3)], for good cause shown.”  Just as in Morrison,“the 
fact that [Board members] can be removed by the [Commission] indicates that [they are] to some 
degree ‘inferior’ in rank and authority.” 
 

The Supreme Court has expressly permitted legislatively-imposed limitations on 
executive officers' removal authority[.] 
 

* * * 
 

In Myers v. United States, the Court reaffirmed that “Congress, in committing the 
appointment of such inferior officers to the heads of departments, may prescribe incidental 
regulations controlling and restricting the latter in the exercise of the power of removal,” 
although not to the point of requiring Senate approval of removals. 
 

* * * 
 

Finally, our dissenting colleague's two-part test for determining inferior officer status, 
sets up a new paradigm in order to reach a desired result. Nothing in Edmond suggests that 
“direct[ion] and supervis[ion] at some level,” necessitates “manag[ing] the ongoing conduct,” of 
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every day-to-day function. Surely both the Coast Guard judges in Edmond and the Independent 
Counsel in Morrison would have failed such a narrow test. But even under the terms of this 
novel test, the Act survives scrutiny. Indeed, the Act commands that all of the Board's duties are 
“subject to action by the Commission.” . . . 
 

* * * 
 

Because the Board's exercise of its powers under the Act is subject to comprehensive 
control by the Commission and Board members are accountable to and removable by the 
Commission, we hold that Board members are inferior officers. 
 

B. 
 

The Fund's alternative contention, assuming Board members are inferior officers, that the 
Commission is not a department and the Commissioners are not the head of the Commission, is 
also unpersuasive. 
 

. . . Although the Court did not identify the precise characteristics of “Cabinet-like” 
departments and reserved the issue of whether independent agencies are departments, four 
Justices urged that “Departments” should be understood to encompass “all agencies immediately 
below the President in the organizational structure of the Executive Branch,” including “all 
independent executive establishments.”  They reasoned that the Framers “chose the word 
‘Departmen[t]’ ... not to connote size or function (much less Cabinet status), but separate 
organization-a connotation that still endures even in colloquial usage today.”  Noting that the 
Constitution makes no reference to the term “Cabinet,” and that the Court has not held that “ ‘the 
Heads of Departments' are Cabinet members,” the concurring justices observed that even the 
sparse history of the Appointments Clause included the 1792 Act creating a Post-Master General, 
who, while not a cabinet member, had power to appoint an assistant  and deputies. As Congress 
has continued to empower non-Cabinet officers to appoint inferior officers, the concurring 
justices cautioned that to conclude such action violated the Appointments Clause would “cast[ ] 
into doubt the validity of many appointments and a number of explicit statutory authorizations to 
appoint.”  
 

. . . Given the constitutionality of independent agencies, such entities must be able to 
constitutionally exercise appointment authority to permit their proper functioning. As the 
Attorney General opined in concluding that the Civil Service Commission was a “Department[ ]” 
under the Appointments Clause, the Commission here is “not a subordinate Commission 
attached to one of the so-called executive departments but is in itself an independent division of 
the Executive Branch of the Government with certain independent duties and functions.”  In 
1996, the OLC further stated that Congress may “vest the power to appoint inferior officers in 
the heads of the so-called independent agencies.” . . .  
 

. . . [T]he heads of independent agencies need not be wholly controlled by the President 
as long as they are principal officers appointed (with the advice and consent of the Senate) and 
removable by the President. All three branches of government are in agreement that the head of 
an agency can be a multi-member body. . . . 
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* * * 
 

IV. 
 

[T]he Fund's separation of powers challenge is premised on the contention that the Act 
constitutes an excessive attenuation of Presidential control over the Board. The crux of the 
Fund's challenge-that the double for-cause limitation on removal makes it impossible for the 
President to perform his duties-is a question of first impression as neither the Supreme Court nor 
this court has considered a situation where a restriction on removal passes through two levels of 
control. But the Fund's categorical, bright-line approach conflicts with the Supreme Court's case-
specific reasoning in Morrison, which emphasized that there are “several means of supervising 
or controlling [Presidential] powers.” The removal power thus does not operate in a vacuum; 
rather it is one of several criteria relevant to assessing limits on the President's ability to exercise 
Executive power. 
 

A. 
 

The Supreme Court has long recognized that some types of restrictions on Presidential 
authority within the Executive Branch are permissible, especially in the case of independent 
agencies. In Humphrey's Executor, the Supreme Court rejected a challenge to the 
constitutionality of independent agencies in which principal officers were “subject to removal by 
the President for inefficiency, neglect of duty, or malfeasance in office,” rather than at the 
President's will. The Court observed that “to hold that ... the members of the [Federal Trade 
Commission] continue in office at the mere will of the President,” would thwart Congress's 
intention that the commission be “nonpartisan” and “independent of executive authority.”   
 

Several decades later, the Supreme Court expanded upon its analysis in Humphrey's 
Executor, concluding that the statute establishing the Independent Counsel did not violate the 
principle of separation of powers. . . .  
 

B. 
 

. . . In addition to the ability to appoint Commissioners, and remove them for cause, 
which removal power the Supreme Court has interpreted broadly, the President possesses 
significant additional levers of influence. Most obviously, by appointment of the Commission 
chairman, who serves at the pleasure of the President and often “dominate[s] commission 
policymaking,” the President can influence Commission policy and control who directs “the 
administrative side of commission business, select[s] most staff, set[s] budgetary policy, and as a 
consequence command[s] staff loyalties.”  “Here the White House connection is often less direct 
and generally more subtle, but consultation and coordination on general policy issues of national 
interest naturally occurs.”  Additionally, although statutory as well as political constraints may 
prevent Presidential dominance in specific decisions, the President is not stripped of overall 
influence because independent agencies generally require “presidential good will” to obtain 
budgetary and legislative support.  Various administrative tools provide additional influence to 
the President; these include centralization of contracting, personnel requirements, and property 
allocations. “[A]ny assumption that executive agencies and independent regulatory commissions 
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differ significantly or systematically in function, internal or external procedures, or relationships 
with the rest of government is misplaced.”  
 

* * * 
 

When assessed in the context of the restrictions on Presidential power upheld in 
Morrison, the President's powers under the Act extend comfortably beyond the minimum 
required to “perform his constitutionally assigned duties.” . . .    
 

The Fund points to the limited tenure and jurisdiction of the Independent Counsel in 
Morrison as justification for the unchecked powers of the position, but neither the duration of the 
office nor its prescribed scope operated as significant constraints on the Independent Counsel's 
exercise of her broad powers. . . .  
 

More directly, the Act's attenuation of the President's removal power of Board members 
does not mean, as the Fund contends, that the President's ability to carry out his Executive 
responsibility is therefore unconstitutionally restricted. Although the principal officer in 
Morrison-the Attorney General-served at the pleasure of the President, nothing in Morrison 
suggests that Congress cannot restrict removal of inferior officers in independent agencies as 
well as executive agencies.  The Supreme Court instead underscored that the animating concern 
of the Court's removal-power cases is not formal but functional: 
 

* * * 
 

The Fund's contention that the Act violates separation of powers because the removal 
restrictions go beyond the “good cause” standard approved in Morrison fares no better. . . . The 
Supreme Court has never specified that “good cause” is the greatest restriction Congress may 
impose on removal of inferior officers. In fact, the Court has broadly stated that Congress “may 
limit and restrict the power of removal as it deems best for the public interest.”  . . .  
 

V. 
 

“[F]acial challenges are disfavored” precisely because they do not permit the Executive 
Branch to attempt to “implement[ ] [statutes] in a manner consonant with the Constitution,” and 
the Fund's challenge does not present the occasion for the court to announce a bright-line rule 
regarding removal restrictions. . . . 
 

. . . The absolutes that the dissent postulates-essentially, either the President must have at-
will removal power or Congress has acted unconstitutionally-are inconsistent with the Supreme 
Court's more nuanced approach in addressing limitations on the President's appointment 
authority and separation of powers. . . .  
 

. . . The bulk of the Fund's challenge to the Act was fought-and lost-over seventy years 
ago when the Supreme Court decided Humphrey's Executor.   At that time, the Court concluded 
that the concept of a unitary Executive embodied in the Constitution does not require the 
President to have an alter ego (i.e., an official serving at the pleasure of the President and 
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removable at will) within independent agencies. The Court reiterated the conclusion that neither 
for-cause removal nor substantial independent discretion eviscerates Executive control in 
Morrison.   The key question the Supreme Court requires this court to answer is whether the Act 
so limits the President's ability to influence the Board as to render it unconstitutional. Because of 
the reality of the President's broad-ranging authority under the Act, the Fund's facial challenge 
fails. 
 

* * * 
 
 
KAVANAUGH, Circuit Judge, dissenting: 
 

. . . There is a world of difference between the legion of Humphrey's Executor-style 
agencies and the PCAOB: The heads of the Humphrey's Executor independent agencies are 
removable for cause by the President, whereas members of the PCAOB are removable for cause 
only by another independent agency, the Securities and Exchange Commission.   The President's 
power to remove is critical to the President's power to control the Executive Branch and perform 
his Article II responsibilities. . . .  So far as the parties, including the United States as intervenor, 
have been able to determine in the research reflected in their exhaustive and excellent briefs, 
never before in American history has there been an independent agency whose heads are 
appointed by and removable only for cause by another independent agency, rather than by the 
President or his alter ego.  But that is the case  with PCAOB members, who are removable for 
cause only by the SEC-and it is undisputed that the SEC as an independent agency is not the 
President's alter ego. The PCAOB thus goes well beyond what historical practice and 
Humphrey's Executor authorize. 
 

. . . The President has no ability to remove the PCAOB members, either directly or 
through an alter ego. 
 

The statute's violation of the Appointments Clause is also plain. . . .  The PCAOB 
members are not removable at will by the SEC; the SEC does not have statutory authority to 
remove them for failure to follow substantive SEC direction or supervision; and the SEC does 
not have statutory authority to prevent and affirmatively command, and to manage the ongoing 
conduct of, Board inspections, Board investigations, and Board enforcement actions. Moreover, 
as the statutory text demonstrates, the very purpose of this statute was precisely to create an 
accounting board that would operate with some substantive independence from the SEC, not one 
that would be “directed and supervised” by the SEC. . . .  Because PCAOB members are 
principal officers under the Edmond test, they must be appointed by the President with the advice 
and consent of the Senate. . . . 
 

. . . Members of Congress designed the PCAOB to have “massive power, unchecked 
power.”  Our constitutional structure is premised, however, on the notion that such 
unaccountable power is inconsistent with individual liberty. “The purpose of the separation and 
equilibration of powers in general, and of the unitary Executive in particular, was not merely to 
assure effective government but to preserve individual freedom.” The Framers of our 
Constitution took great care to ensure that power in our system was separated into three 
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Branches, not concentrated in the Legislative Branch; that there were checks and balances among 
the three Branches; and that one individual would be ultimately responsible and accountable for 
the exercise of executive power. The PCAOB contravenes those bedrock constitutional 
principles, as well as long-standing Supreme Court precedents, and it is therefore 
unconstitutional. 
 

* * * 
 

I. 
 

As the Supreme Court has indicated, it is always important in a case of this sort to begin 
with the constitutional text and the original understanding, which are essential to proper 
interpretation of our enduring Constitution.   . . .  
 

. . . To protect individual liberty, the Framers did not adopt a parliamentary system with a 
Prime Minister dependent on the Legislature but instead created a President independent from 
the Legislative Branch: The President is not selected by the Congress (except in the rare cases 
when no Presidential candidate wins a majority of the state electors' votes); the President's salary 
is protected against any congressional diminution; and the President's term in office is fixed, 
except in cases of impeachment by the House and conviction by two-thirds of the Senate for high 
crimes and misdemeanors. 
 

Article II of the Constitution addresses the Presidency. Its first 15 words are definitive: 
“The executive Power shall be vested in a President of the United States of America.”  Article II 
also grants the President the sole authority and duty to “take Care that the Laws be faithfully 
executed.”  Under the text of our Constitution, a single President possesses the entirety of the 
“executive power” (whatever the scope of that power may be) and the entire authority to take 
care that the laws be faithfully executed.  
 

The Framers established a single President by design: A single head of the Executive 
Branch enhances efficiency and energy in the administration of the Government. And a single 
head furthers accountability by making one person responsible for all decisions made by and in 
the Executive Branch. As the Supreme Court has noted, the “insistence of the Framers upon 
unity in the Federal Executive-to ensure both vigor and accountability-is well known.”     
 

Justice Breyer succinctly summarized the Constitution's provision for a single President: 
“Article II makes a single President responsible for the actions of the Executive Branch in much 
the same way that the entire Congress is responsible for the actions of the Legislative Branch, or 
the entire Judiciary for those of the Judicial Branch. . . . The Founders created this equivalence 
by consciously deciding to vest Executive authority in one person rather than several. They did 
so in order to focus, rather than to spread, Executive responsibility thereby facilitating account 
ability. . . .  [T]hese constitutional objectives explain why a President, though able to delegate 
duties to others, cannot delegate ultimate responsibility or the active obligation to supervise that 
goes with it.”   
 

Of course, “the President alone and unaided could not execute the laws. He must execute 
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them by the assistance of subordinates.”  It has been understood since the beginning of the 
Republic that “Article II grants to the President the executive power of the Government, i.e., the 
general administrative control of those executing the laws, including the power of appointment 
and removal of executive officers-a conclusion confirmed by his obligation to take care that the 
laws be faithfully executed.”   
 

. . . In particular, the Appointments Clause provides that the President may appoint the 
“principal” executive officers-a category that includes at least the heads of departments-only 
with the advice and consent of the Senate. . . .  Because Senate confirmation of all executive 
officers could prove cumbersome, however, the Appointments Clause also provides that 
Congress may by law vest the appointment of “inferior” executive officers in the President alone 
or the heads of departments, without the need for Senate approval.  
 

To help direct and supervise executive officers-and thereby to exercise the “executive 
Power” and “take Care that the Laws be faithfully executed”-the President possesses not just the 
power to appoint, but also the power to remove executive officers. . . .  If the President were 
stripped of plenary removal power over, say, the Secretary of Defense or the Attorney General, 
then the President no longer could fully control and be accountable for the exercise of executive 
power, as the Constitution demands. In other words, if Congress could unduly limit the 
President's ability to remove executive officers, the result would be a fragmented, inefficient, and 
unaccountable Executive Branch that the President would lack power to fully direct and 
supervise. 
 

Unlike the President's power to appoint, the President's power to remove officers in the 
Executive Branch is not limited by the text of the Constitution. And the subject of removing 
officers in the Executive Branch “was not discussed in the Constitutional Convention.”  The 
issue of removal of executive officers instead was first “presented early in the first session of the 
First Congress,” during consideration of a bill establishing certain Executive Branch offices and 
providing that the officers would be subject to Senate confirmation and “removable by the 
President.”  . . .  Representative James Madison of Virginia and others argued that Article II 
provided the President plenary power to remove executive officers, making the reference in the 
bill unnecessary and misleading surplusage. Madison and his allies “dwelt at length upon the 
necessity there was for construing Article II to give the President the sole power of removal in 
his responsibility for the conduct of the executive branch, and enforced this by emphasizing his 
duty expressly declared in the third section of the Article to ‘take care that the laws be faithfully 
executed.’ ”  As Madison explained, “If the President should possess alone the power of removal 
from office, those who are employed in the execution of the law will be in their proper situation, 
and the chain of dependence be preserved; the lowest officers, the middle grade, and the highest, 
will depend, as they ought, on the President, and the President on the community.”  Madison 
added: “Is the power of displacing an Executive power? I conceive that if any power whatsoever 
is in its nature Executive, it is the power of appointing, overseeing, and controlling those who 
execute the laws.”  This Presidential removal power would preserve “that great principle of unity 
and responsibility in the Executive department.”   
 

The House ultimately concurred with Madison's understanding and deleted the bill's 
express reference to the manner of removing the officers so as not to imply that the President's 
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removal power “might  appear to be exercised by virtue of a legislative grant only.” . . .  
 

Congress's decision-referred to as the “Decision of 1789”-“provides contemporaneous 
and weighty evidence of the Constitution's meaning since many of the Members of the First 
Congress had taken part in framing that instrument.” . . .  
 

In short, the plain text and original understanding of Article II establish the broad scope 
of the President's appointment and removal powers. As a leading scholar of the Constitution's 
text has aptly observed, “What Article II did make emphatically clear from start to finish was 
that the president would be personally responsible for his branch.”   
 

II. 
 

With that grounding in the constitutional text and the First Congress's Decision of 1789, I 
turn to the Supreme Court's key precedents interpreting that text and to analysis of the questions 
presented in this case. In this Part II, I will address the removal power issue. In Part III, I will 
consider the Appointments Clause question. 
 

A. 
 

As explained above, the constitutional text and the original understanding, including the 
Decision of 1789, established that the President possesses the power under Article II to remove 
officers of the Executive Branch at will. That original understanding became widely accepted 
during the first 60 years of the Nation.   Yet questions over the extent of the President's removal 
power did not end. The issue came to the fore in the wake of the Civil War and prompted the 
House of Representatives's impeachment of President Andrew Johnson in 1868. As part of a 
bitter struggle over Reconstruction, Congress enacted the Tenure of Office Act in 1867.  That 
law prohibited the President from removing certain Executive Branch officers without the 
Senate's concurrence. President Johnson contended that the Act was unconstitutional; in defiance 
of the Act, he removed his Secretary of War without Senate approval. The House of 
Representatives responded by impeaching President Johnson, which was followed by a narrow 
Senate acquittal. The contentious Johnson episode ended in a way that discouraged congressional 
restrictions on the President's removal power and helped preserve Presidential control over the 
Executive Branch. The Tenure of Office Act was itself repealed in 1887. The Johnson acquittal 
stands as one of the most important events in American history in maintaining the separation of 
powers ordained by the Constitution.    
 

A few decades later in 1897, the Supreme Court considered a case that arose when 
President Cleveland fired a holdover U.S. Attorney from the Harrison Administration.   The 
relevant statute established a four-year term for U.S. Attorneys. A unanimous Court held that the 
law did not preclude the President from removing the U.S. Attorney at will, based largely on the 
constitutional backdrop that necessarily informed interpretation of the statute. The Court said the 
debates and opinions on the removal power from the Decision of 1789 onward showed a 
“continued and uninterrupted practice” of unlimited Presidential removal power.  “Considering 
the construction of the Constitution in this regard as given by the Congress of 1789, and having 
in mind the constant and uniform practice of the Government in harmony with such 
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construction,” the Court construed the act as “providing absolutely for the expiration of the term 
of office at the end of four years, and not as giving a term that shall last, at all events, for that 
time.”  The Court accordingly held that recognition that the officials “were removable from 
office at pleasure was but a recognition of the construction thus almost universally adhered to 
and acquiesced in as to the power of the President to remove.”   
 

. . . The dispute in Myers arose after President Wilson had removed a postmaster without 
Senate approval, in violation of an 1872 statute covering the Post Office Department. The 
postmaster sued. In upholding the President's removal authority and rejecting the postmaster's 
claim, the Court examined the text and history of Article II and outlined the broad reach of the 
President's appointment and removal powers: 
 

The vesting of the executive power in the President was essentially a grant of the 
power to execute the laws.... As he is charged specifically to take care that they be 
faithfully executed, the reasonable implication, even in the absence of express 
words, was that as part of his executive power he should select those who were to 
act for him under his direction in the execution of the laws. The further 
implication must be, in the absence of any express limitation respecting removals, 
that as his selection of administrative officers is essential to the execution of the 
laws by him, so must be his power of removing those for whom he can not 
continue to be responsible. 

 
* * * 

 
B. 

 
. . . Any decision this Court makes in this area must recognize the central importance of 

the Supreme Court's 1935 decision in Humphrey's Executor v. United States. The Court there did 
not overrule the precise holding of Myers by allowing congressional involvement in removal of 
executive officers. But in tension with Myers, the Court did uphold congressionally imposed 
good-cause restrictions on the President's removal of certain executive officers. The case arose 
after a decision by President Franklin Roosevelt, upon taking office in 1933, to ask for 
Humphrey's resignation from the Federal Trade Commission. President Roosevelt wrote in a 
letter to Humphrey, who had been appointed by President Hoover: “I do not feel that your mind 
and my mind go along together on either the policies or the administering of” the FTC. When 
Humphrey refused to resign, President Roosevelt fired him. Humphrey challenged the removal 
as a violation of the Federal Trade Commission Act, which provided that the President could 
remove commissioners during their statutory term of office only for “inefficiency, neglect of 
duty, or malfeasance in office.”   
 

The Solicitor General defended President Roosevelt's decision on constitutional grounds 
by citing Myers.   Yet the Court ruled for Humphrey. In an opinion by Justice Sutherland, the 
Court upheld the statutory limits on the President's removal power, allowing the FTC to be “a 
body which shall be independent of executive authority, except in its selection, and free to 
exercise its judgment without the leave or hindrance of any other official or any department of 
the government.”  The Court stated that the Constitution permitted Congress to establish 
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independent agencies that “cannot in any proper sense be characterized as an arm or an eye of 
the executive.”   
 

Humphrey's Executor thereby blessed Congress's creation of the so-called “independent” 
agencies where “at least one individual is appointed by the President to a full-time, fixed-term 
position with the advice and consent of the Senate and has protection against summary removal 
by some form of ‘for cause’ restriction on the President's authority.”  Today, this collection of 
independent agencies is commonly understood to include, among many others, the CFTC, the 
FCC, the Federal Reserve, the FTC, FERC, the NLRB, and the SEC. As the cases and statutes 
illustrate, what makes an agency “independent” is the for-cause removal restriction that limits the 
President's ability to remove the heads of the agency-typically to cases of inefficiency, neglect of 
duty, or malfeasance in office.    
 

Along the same lines as Humphrey's Executor, the Supreme Court's 1988 decision in 
Morrison v. Olson upheld a good-cause restriction on removal of an inferior executive officer by 
a head of department who was an alter ego of the President (that is, by a head of department 
removable at will by the President). . . . 
 

By permitting a good-cause restriction on the removal of an executive officer by the 
President or the President's alter ego, there is no doubt that Humphrey's Executor and Morrison 
authorize a significant intrusion on the President's Article II authority to exercise the executive 
power and take care that the laws be faithfully executed.  
 

For that reason, those cases have long been criticized by many as inconsistent with the 
text of the Constitution, with the understanding of the text that largely prevailed from 1789 
through 1935, and with prior precedents such as Myers and Parsons.  
 

* * * 
 

C. 
 

The removal issue in this case arises because, unlike in Humphrey's Executor and 
Morrison, neither the President nor a Presidential alter ego can remove the members of the 
PCAOB. Rather, the Board is removable only by the Securities and Exchange Commission, and 
only for cause. Put another way, the PCAOB is an independent agency appointed by and 
removable for cause by another independent agency.  This means that the President of the United 
States is two levels of for-cause removal away from the PCAOB, notwithstanding that the 
PCAOB performs numerous regulatory and law-enforcement functions at the heart of the 
executive power. 
 

* * * 
 

First, the lengthy recitation of text, original understanding, history, and precedent above 
leads to the following principle: Humphrey's Executor and Morrison represent what up to now 
have been the outermost constitutional limits of permissible congressional restrictions on the 
President's removal power. . . .  



  

 - 13 -

 
Second, the Supreme Court in Morrison has already specifically required that the 

President or his alter ego possess authority to remove an executive officer protected by a for-
cause removal provision[.] 

 
* * * 

 
. . . Perhaps the most telling indication of the severe constitutional problem with the 

PCAOB is the lack of historical precedent for this entity. . . .  
 

Fourth, upholding the PCAOB here would green-light Congress to create a host of 
similar entities. Congress could thereby splinter executive power to a degree not previously 
permitted, in serious tension with Article II' s conception of a single President who can control 
his subordinates and the exercise of executive power. . . .  
 

* * * 
 

Consistent with the plain language, precedents, and common interpretation of those for-
cause provisions, Presidents, Congresses, and officials in independent agencies work under the 
real-world understanding that the heads of the “independent” agencies possess some degree of 
congressionally conferred substantive autonomy from the President (although exactly how much 
autonomy is not always clear). . . .  
 

* * * 
 

The Board's argument for dismissing the impact of this second for-cause provision is 
particularly far-fetched in this case because the statutory restriction on the SEC's removal of the 
Board is far more stringent than the typical for-cause removal restriction. . . .  
 

* * * 
 

III. 
 

The Accounting Board also violates the Appointments Clause of Article II of the 
Constitution. 
 

A. 
 

* * * 
 

. . . The PCAOB does not dispute that its members are “officers” of the United States, 
rather than mere employees who are “lesser functionaries.”  This concession was sound: PCAOB 
members have extraordinarily broad power under the Sarbanes-Oxley Act of 2002 to, among 
other things, promulgate rules, initiate and conduct investigations and inspections, compel 
testimony, and impose sanctions. They plainly exercise “significant authority pursuant to the 
laws of the United States,” and they therefore are officers who must “be appointed in the manner 
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prescribed by” the Appointments Clause.  
 

* * * 
 

B. 
 

The Appointments Clause issue in this case turns on whether PCAOB members are 
“principal” or “inferior” officers as those terms are understood and have been explained in 
Supreme Court decisions. . . .  
 

The Supreme Court most recently and most thoroughly analyzed the distinction between 
principal and inferior officers in Edmond v. United States. In that case, service members 
challenged the affirmance of their court-martial convictions by the Coast Guard Court of 
Criminal Appeals, an intermediate Executive Branch judicial tribunal within the Department of 
Transportation. That Coast Guard Court reviewed decisions of courts-martial, and its decisions 
were reviewed by the U.S. Court of Appeals for the Armed Forces. The service members argued 
among other things that the judges of the Coast Guard Court of Criminal Appeals were 
“principal officers.”  This created a constitutional problem, they contended, because the judges 
had been appointed by the Secretary of Transportation, not by the President with the advice and 
consent of the Senate.    
 

In an opinion by Justice Scalia for eight Justices, the Supreme Court rejected that 
argument. Acknowledging that previous cases had not “set forth an exclusive criterion for 
distinguishing between principal and inferior officers for Appointments Clause purposes,” the 
Court stated that “the term ‘inferior officer’ connotes a relationship with some higher ranking 
officer or officers below the President: Whether one is an ‘inferior’ officer depends on whether 
he has a superior” other than the President who was nominated by the President and confirmed 
by the Senate.   But it is “not enough” to identify other officers “who formally maintain a higher 
rank, or possess responsibilities of a greater magnitude.”  The Court succinctly stated the test for 
discerning the difference between the two: Inferior officers “are officers whose work is directed 
and supervised at some level by others who were appointed by Presidential nomination with the 
advice and consent of the Senate.”   
 

Applying the “directed and supervised” test to the Coast Guard Court of Criminal 
Appeals judges, the Edmond Court concluded that they were inferior officers.  The Court 
described two different ways the Coast Guard judges were “directed and supervised.”  First, the 
Coast Guard judges were “directed and supervised” by the Coast Guard Judge Advocate General 
(who is ex officio the General Counsel of the Department of Transportation) because they were 
removable at will by the JAG, and “[t]he power to remove officers ... is a powerful tool for 
control.”  As the Court also noted, the JAG prescribed rules of procedure for the court. Second, 
the Coast Guard judges were “directed and supervised” by the Court of Appeals for the Armed 
Forces because, by statute, their judicial decisions were subject to review by the Court of 
Appeals before the decisions took effect on the accused. The Coast Guard judges thus had “no 
power to render a final decision on behalf of the United States unless permitted to do so by other 
Executive officers.”   
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C. 
 

* * * 
 
Edmond and the basic principles underlying Article II teach that the key initial question 

in determining whether an executive officer is inferior is whether the officer is removable at will. 
Removability at will carries with it the inherent power to direct and supervise: “Once an officer 
is appointed, it is only the authority that can remove him, and not the authority that appointed 
him, that he must fear and, in the performance of his functions, obey.”  Therefore, if an executive 
officer is removable at will and is not the head of a department, the officer ordinarily may be 
considered inferior for purposes of the Appointments Clause. And Congress in turn may provide 
for appointment by the President alone or by the head of the department, rather than through 
Presidential appointment with Senate advice and consent.  
 

. . . Because the purpose and effect of for-cause removal are to give the officer some 
measure of substantive independence from direction and supervision, for-cause officers 
ordinarily are not “directed and supervised” for purposes of Edmond.   Instead, they 
presumptively should be considered principal officers who must be appointed by the President 
with the advice and consent of the Senate (as are the heads of independent agencies other than 
the PCAOB). The key, therefore, to applying the Edmond test to a for-cause executive officer, 
therefore, is to appreciate that for-cause removal by its nature is generally inconsistent with the 
notion of being “directed and supervised” by a superior officer.  
 

* * * 
 

As noted above, in finding the Coast Guard judges to be inferior officers, Edmond did not 
refer only to the fact that the Coast Guard judges were removable at will by the JAG. The Court 
also pointed out that the intermediate appellate adjudicatory body at issue in Edmond could not 
issue a final decision; instead, all of its decisions were subject to review and pre-approval by a 
superior court if requested by the accused or the JAG. The Court therefore stated that the officers 
in question had “no power to render a final decision on behalf of the United States unless 
permitted to do so by other Executive officers.”  Although Edmond involved at-will adjudicatory 
officers, it is logical to assume that even for-cause executive officers who perform traditional 
executive functions-investigations, enforcement actions, and the like-still might be considered 
“directed and supervised” if a superior other than the President has statutory authority to prevent 
and affirmatively command, and to manage the ongoing conduct of, all significant exercises of 
executive authority by the officer.  
 

Therefore, an officer removable only for cause is ordinarily not “directed and supervised” 
for purposes of Edmond, at least unless (1) the statute expressly provides that the officer can be 
removed for failing to follow a supervisor's direction and supervision, or (2) the statute expressly 
provides that a superior officer other than the President has authority to prevent and affirmatively 
command, and to manage the ongoing conduct of, all of the officer's exercises of executive 
authority against the public (such as conducting investigations and taking enforcement actions). 
 

D. 
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Applying the Edmond analysis to this case, PCAOB members are principal officers. 

 
To begin with, unlike the judges at issue in Edmond, PCAOB members are not removable 

at will.   The SEC can remove PCAOB members only for cause. 
 

. . . And the statute does not provide that the SEC can prevent and affirmatively 
command, and manage the ongoing conduct of, all PCAOB functions-most importantly, 
inspections, investigations, and enforcement actions. 
 

* * * 
 

E. 
 

The Board nonetheless cites a scattershot of authorities that, it suggests, show that the 
Board is “directed and supervised” by the SEC and that Board members therefore are inferior 
officers. But those arguments are all unavailing. The key is this: None of the cited authorities 
gives the SEC power to prevent and affirmatively command, and to manage the ongoing conduct 
of, Board inspections, investigations, and enforcement actions. 
 

* * * 
 

. . . How can we say that the Board is directed and supervised by the SEC given that the 
Board has plenary statutory authority to conduct its most critical functions-inspections, 
investigations, and enforcement actions-without any opportunity for the SEC to prevent and 
affirmatively command, and to manage the ongoing conduct of, those activities? What is the 
purpose and effect of the stringent statutory for-cause removal provision if the Board is simply a 
subordinate of the SEC subject to the SEC's “comprehensive and pervasive” control? And why 
should we accept the Board's characterization of itself as part of the SEC when, as both statutory 
text and history reveal, Congress specifically considered-and rejected-proposals to make the 
Board part of the SEC and Congress expressly decided to create the Board as an independent 
entity? 
 

* * * 
 

IV. 
 

* * * 
 

In considering the combination of the appointment and removal problems posed by the 
PCAOB, I add only one point: From an accountability perspective, the whole of this statute is 
worse than the sum of the parts because neither the President nor his alter ego has any role in the 
appointment of Board members or in the removal of Board members.  . . .  

 
* * * 
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V. 
 

Three final points about this important case warrant comment. 
 

. . . In any event, the Executive Branch has defended the statute as consistent with Article 
II. This is reason for respectful consideration. 
 

But as the Supreme Court has stated when this situation has arisen before, the Judiciary 
cannot defer to the Executive Branch in justiciable cases affecting individual rights simply 
because the Executive Branch does not assert its Article II prerogatives. The primary reason, as 
the Court has explained time after time, is that the separation of powers protects not simply the 
office and the officeholders, but also individual rights. As Justice Kennedy has stated, “Liberty is 
always at stake when one or more of the branches seek to transgress the separation of powers.”   
 

* * * 
 

Second, in the wake of accounting scandals, Congress enacted the Sarbanes-Oxley Act 
and created the PCAOB to serve important policy goals. Courts must respect Congress's policy 
objectives. But as the Supreme Court has repeatedly stressed, the importance of a policy does not 
license the Judiciary to ignore or weaken constitutional limits arising out of the separation of 
powers. . . .  
 

* * * 


