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China has a national law of Property.  This is news. Of course, there is an active real estate market 
in China, and clear legal rules are a critical support for such a market.  So the law is needed.  But in 
a socialist country, where property in theory belongs to the State, what exactly  is the function of a 
Basic Law of Property?  In a Civil Code oriented country, typically there is a “Basic Law” for 
every important area of law, but the conflict between private property and socialist tradition has 
caused lawmakers in China to walk very slowly in the development of their Basic Law of Property.  
This, of course, is even in the face of government activities that have created and encouraged the 
booming private real estate market.  The drafting process of the new Law has taken over ten years.  
It will take effect in October. 
 
What regulation existed earlier to guide and control the developing market has been an amalgam 
of opinions of the Supreme Court on the basic principles of Civil Law, regulations of the Ministry 
of Construction and Ministry of Land Resources, pronouncements and a few actual laws 
promulgated by the State Council, but nothing having the permanence and dignity that a Civil Law 
country ascribes to a true Basic Law.  It is likely that many of these existing provisions will be 
redrafted now that the Basic Law has passed, not so much because these provisions contradict the 
new Law, but because government functionaries now can feel more knowledgeable about where 
the national government stands on the question of private property interests, and can shape their 
policies accordingly.  So watch for a flood of changes and supplemental regulations over the next 
few years.   
 
This article will describe and evaluate a few elements of the new Law and try to place them in 
context with the wildly booming real estate marketplace that the law must govern.  The author has 
been observing the development of Chinese real estate law from the time that the market first 
started  to hum in the social recovery following the events of Tian An Minh Square in 1989.  He 
has visited with many public officials involved in the drafting process, but, even so, much of what 
is said here can be described only as a “best guess” as to what the Chinese authorities really intend.  
In China, you don’t get to watch the sausage getting made.   
 
1.  The “Basic Building Block:” The Land Use Right: 
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Since at least 1988, Chinese law has recognized that a private party may have a right to use land 
owned by the government in a way that creates a valuable market commodity.  This “granted land 
use right” can last between 40 or 50 years for various commercial and industrial uses, and up to 70 
years for residential purposes.  Holders of land use rights were expected to develop promptly on 
their parcels the use designated for that parcel.  They could not hold it vacant for speculation.  
Further, until they had largely completed their construction, they could not transfer their rights. 
 
Upon completion of the designated construction, holders of granted land use rights could sell, 
devise, lease, mortgage, or otherwise deal with the land use right as a species of private property.  
If the government sought to take the property away through eminent domain, the holder of the 
right was entitled to compensation for the loss of the right. 
 
Although the law provided for renewal of such land use rights at the expiration of their term, it 
became increasingly evident over time that the government was not prepared to commit to a clear 
statement of renewal for an additional term corresponding to the original term, and certainly was 
not prepared to do this for free.  But, since we even now are only twenty years into the running of 
the longest-lived granted land use rights, there has been little experience with renewal issues.   
 
At the time of the creation of the concept of granted land use right, much of Chinese urban real 
property had already been transferred to various governmental entities and others pursuant to 
“allocated land use rights.”  These rights also required development on the land for a specified 
purpose.  The recipients of these allocated rights paid nothing for them, and the government could 
reclaim them at any time, without compensation for the right itself, when it perceived a greater 
public purpose.  The allocated land use right holder was entitled to compensation for 
improvements to the property, and occupants of the property were entitled to relocation benefits, 
but nothing had to be paid for the loss of the land itself.  Allocated land use rights could not be sold 
or mortgaged.  They could be leased in some circumstances..  
 
Over time, many allocated land use right holders, such as defunct state owned entities, have sought 
to exploit their control over real property allocated to them by transferring to others for new uses in 
various ways.  Although technically this activity is “extralegal,” many local and provincial 
governments have permitted it as a means to permit these entities to acquire the funds to meet their 
extensive social welfare responsibilities.  In the cleanest case, the holder of the allocated right 
“flips” into a granted land use right by paying a fee to the government, which in turn then permits 
the allocated right holder to sell or mortgage the property for the appropriate term.  In theory, the 
government need not have permitted the “flip,” but could have taken the land back without giving 
compensation and sold the land to a prospective granted land use right customer itself.    
 
Chinese rural agricultural land has, under the Constitution, been “owned” by agricultural 
collectives - mysterious socio/political organizations left over from the early years following 
Liberation. Although the Collectives are said to own the land, they could not sell it.  If they used it 
for non-agricultural purposes, theoretically it had to be returned to the State.  But the State has 
permitted these collectives to continue to control their land by “flipping” the land into State owned 
land returned to the Collectives in the form of granted land use rights, which could then be dealt 
with in the market economy.  The right to “flip” is not mandated in the law or Constitution, but has 
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been widely practiced in recent years.   
 
1.1.  Recognition of Granted Land Use Rights in the new Law: 
 
The new law does not use the term “granted land use right,” but apparently adopts a new name for 
the concept - “the right of use in land for construction.” Further, it uses this term for both 
non-residential and residential  land use rights, but deals separately with residential land in some 
respects.  Perhaps importantly, the new Law does not stipulate specific terms for these rights, but 
leaves that to regulation by other appropriate governmental units.  Does this open the door to a 
wider variety of terms of land use rights? 
 
The new law refers to land use rights as a species of Civil Law usufructuary rights, rather than as 
land “ownership.”  This likely has been done  to underscore the point that the socialist state of 
China is not relinquishing control over the fundamental land assets that belong to it.  Rather, the 
State is permitting non-State entities to use the land under certain conditions and for certain 
purposes.  Because of the extended term and the likelihood of some renewal, however, many in the 
society view the holding of a land use right as effective “ownership.” 
 
At the beginning, most land use right sales were negotiated by the government.  This led to 
considerable concern about corrupt transactions, and most governmental units engaged in the 
creation of land use rights moved to an auction method.  More recently, governmental units have 
recognized the shortcomings of the auction method in tailoring a proposed parcel for a narrowly 
defined use, and have gone back to transfers through negotiation and contract.  The new Law 
permits both auction and negotiation as legitimate ways to create “construction land use rights.”   
 
Although the new Law does not specifically refer to the remaining allocated land use rights by 
name, there is no reason to believe that it has abrogated the distinction between granted and 
allocated rights.  Holders of allocated rights probably still have to engage in a “flip” in order to use 
their rights as market commodities.  The same likely is true of Agricultural Collectives.    
 
The decision not to permit Agricultural Collectives to sell their land or to create granted land use 
rights in it  was somewhat controversial.  Some believed that if the Collectives had this power, 
China’s 400 million subsistence level peasants - now holding the short end of the stick in China’s 
prosperous new society - might be able to help themselves by using land under their control as a 
market asset.  Others pointed to the fact that the “flipping” that has been done already, along with 
other policies to open up the countryside to development, has largely led to huge profits for 
middlemen and bosses and to shattered expectations and the loss of livelihood for many peasants, 
who wind up doing menial jobs for the new parties controlling the land on which they once farmed.  
There has also been a perceived loss of arable land.  It appears that the government has decided 
that the time is not yet ripe to open up the Agricultural Collective land to the market.   
 
1.2.  Termination of Land Use Rights: 
 
As before, the holders of land use rights for construction are required to implement the identified 
use and continue that use on the property.  They can change use only with permission of the 
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government (and, one assumes, by paying appropriate fees), and if they (or their transferees) 
abandon the use, they must forfeit their right back to the government.  Presumably, failure to build 
out the project initially is also cause for forfeiture.  The new Law does not set a specific time for 
completion, but existing laws provide a relatively short period - often as short as two years.  (But 
this requirement can be, and frequently is, manipulated by delaying specific steps in completion of 
the land use right transfer and the commencement of the completion date while the developer gets 
financing and undertakes the project.) 
 
As the terms of these land use rights “ripen,” the question of renewal becomes more and more 
important.  Here is how one commentator has translated the terms of the new Law (Article 149) 
concerning renewal: 
 

“The term of the right to the use of land for building houses shall automatically renewed 
upon expiration. 

 
The term of the right to the use of land for non-house building purpose shall be renewed 
according to laws and regulations upon expiration. With regard to ownership of the houses 
built on the land and other real property related, relevant agreement (if any) shall be abided by, 
or, if there is no such agreement, the relevant provisions stipulated by law and administrative 
regulations shall be observed.” 

 
Although this suggests that residential owners, who already have a 70 year expectation, can have 
an additional “automatic” 70 year extension without cost, the author believes this conclusion to be 
overly optimistic.  Discussion with the drafters indicates that local and regional governments will 
have the power, at or following renewal, to exact additional payments.  It simply was impractical 
to view ownership units in multifamily structures as lapsing to the state piece by piece, with 
separate individual renewal contracts being presented to the government.  It is likely that, 
following expiration of all the renewal rights in a building, the government will set terms and 
conditions for how the rights of owners will continue.  It is expected, however, that the second 
term will be 70 years, like the first.  But, of course, all this is 50 years in the future, so wait and see.   
 
With respect to the non-residential properties, of course, there is the promise that terms of 
“renewal” will be developed and enacted prior to expiration of the current term.  But conversations 
with government “insiders” leads the authors to believe that the new terms of these properties may 
not be an additional 40 or 50 years, but in some cases as short as five years, and subject to careful 
reevaluation from the government.  This is an unhappy state, as some of the properties, particularly 
the 40 year land use right hotels, will have difficulty arranging for sale financing or rehabilitation 
financing, at least based upon the land use right as security.   
 
2:  Registration of Ownership: 
Registration of property ownership has been part of the law of China for two decades.  Registration 
occurs in the public registration office in the area in which the property is located. The Civil Law 
views land and the buildings on that land as separate items of ownership, so Chinese law has 
required law separate registration, and in many areas this meant registration in different offices.  
Further, there was overlapping jurisdiction as to registration of land use rights generally, and it 
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was possible  for different public offices to have different registered claims for the same property.  
As the government registration offices have become more sophisticated and practical, many of 
these problems have gone away, particularly in larger cities.  But persons dealing in relatively 
primitive cities or rural areas must be careful to become aware of the property method for 
registration of rights. 
 
Registration is a complex and time consuming practice, as the registry office researches all 
available records concerning the property in question.  Although local law often provides for 
prompt issuance of certificates of land use rights, it has not been unusual for home purchasers in 
Beijing to wait for years to receive certificates of their registered rights, particularly their rights in 
the land.  This is due in part to the glut of work, and may also be due to a “slow down” initiated by 
the seller/developers who have not yet completed payment for their own land use rights and are 
pushing the final retransfer, when their own payment will be necessary, as far into the future as 
humanly possible.  Deferring final payments for the developer’s land use right while the developer 
is building and even marketing units built on the land likely has been improper, but nevertheless 
reports are that the practice has been common.   
 
Of course, most of the detail of registration of ownership is provided for in subsidiary laws, and the 
Basic Law deals only with a few discrete issues.  
 
2.1.  Significance of Unregistered Contract Rights: 
 
Under prior law, there was considerable debate as to whether a party in fact had any property right 
at all upon the execution of a contract to acquire real property, prior to the closing and registration 
of that right.  It was possible that if the seller under that contract thereafter transferred to another 
by a registered transfer, the property right would belong to that other person, even where that other 
person had actual or constructive knowledge of the prior rights established by the first contract.  
 
Some contracts could themselves be registered, and thus the contract purchaser would be protected 
against competing claims when the registrars search their own records, but, there was still concern 
about the certainty of interest created by a simple contract. ( Section 20 of the new Law, by the 
way, provides for pre-registration of contracts for the sale of land, but states that such 
pre-registration is valid for only three months.  Presumably other types of registration of longer 
term contracts also will be possible.) 
 
Article 15 of the new Law states an arguably different rule:  
 

“Contracts entered into by interested parties in respect of the establishment, modification, 
transfer and lapse of the right in real property shall take effect immediately upon execution 
thereof unless otherwise provided by law or in the said contract. The validity of the contract 
shall not be affected if the registration in respect of the right in property is not carried out.” 

 
This provision appears to protect the interest of parties with contracted-for  rights in real estate, at 
least against the seller, and presumably those taking under or through the seller with knowledge of 
the prior rights under the contract, even if the prior contract is not properly registered or the rights 
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passing under the contract are incorrectly registered.    It likely provides no protection as against a 
party obtaining a registered interest in the property who has no actual or constructive knowledge 
of the prior contract.   
 
2.2.  Access to Registration Information:   
 
Even after registration is completed, it may be difficult for members of the public to access that 
information.  Many potential investors don’t even try.  They rely upon the registration certificate 
provided to the holder of the land use right.  The law has provided, and the new Law continues to 
provide, that in the event of conflicts the official registry prevails.   
 
Chinese government is a massive bureaucracy with a strong interest in preserving power and 
control.  Consequently, it is not always easy to pry information from those entrusted to keep it.  
Unfortunately,  it is far easier for those with the right friends, or guanzzhi, to get the necessary 
information.  This can create invitations for corruption and unfair advantage to political insiders 
who can obtain information about land ownership unavailable to the outside world.  Ultimately, if 
the government in fact restricts public access to registration records, private title insurers, who 
might otherwise be in a position to address the built in inefficiencies of the registration process, 
there will be no opportunity for investors to protect title.  So far Chinese investors haven’t been 
deterred.  But the first major crisis or “war story” concerning injuries caused by poor registration 
information, has yet to hit.  We know it will.  What then? 
 
The real news about the question of access to the land records is that there is no news.  The new 
Law is silent on the point.  This is a surprise.  Earlier laws dealing with registration had always 
discussed the issue of access to registration records.  At one time, the law provided for general 
public access.  Drafts of the new Law over the ten year gestation period always discussed the 
question of access.  As we drew closer to enactment, more and more exceptions were inserted in 
the language providing for public access.  The law provided that the registration officials could 
withhold such information from persons without a “reason to know,” and could withhold 
information due to unspecified reasons of “confidentiality.”   
 
Skeptics might argue that one reason for “confidentiality” might exist where a high official doesn’t 
want his constituents to know about the villas and luxury apartments he owns for himself and his 
family, since his stated income and status would only support a modest home.  Indeed, when 
newspapers disclose the downfall of an official due to corrupt practices (a more or less quarterly 
event in the Chinese press), much is always made about that official’s extensive real estate 
holdings.  An official not yet “outed” for corruption,  however, may not want this information to be 
available to his enemies.  Many believe that, since corruption among high public officials is 
widespread, the exposure and punishment of corrupt officials is based upon politics, rather than 
actual guilt.  It is said that all (or most), to a degree, are guilty.  The author has no independent 
knowledge whether these widespread beliefs about public corruption are accurate.   But they do 
reflect the opinion of many thoughtful Chinese.   
 
National policy, as reflected in the new Law, is foursquare against public corruption, and thus 
there likely was a lot of pulling and tugging among insiders in dealing with the question of access 
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to public registration records.  Remarkably, the final result of all this infighting was . . .very little.  
The new Law provides simply that registration officials shall make their information available to 
“owners and interested parties.”  (Article 18). Although, of course, a lot can happen in the 
definition of who is a legitimate “interested party,” at least the “confidentiality” exception 
appearing in prior drafts  has been eliminated.  One bright spot is that Article 22 provides that the 
Registration officials can charge for their services.  As things go in China, this may well provide an 
incentive to registrars to make information more available, since there is revenue to be gained.   
 
2.3.  Bona Fide Purchasers: 
 
There had been considerable dispute among Civil Law scholars as to whether the bona fide 
purchaser of a property who obtains a certificate will have valid ownership as against a “true 
owner” who was the prior registered owner but has been defrauded out of ownership by forged 
transfer papers or other unscrupulous devices that were not detected by the registration 
authorities.. 
 
The concern, of course, is that the Civil Law operates on the basis of fairness, and the prior owner 
is an innocent who has been cheated.  But registration systems suggest that certainty of ownership 
is at a premium.  Thus, those relying on the system have an argument that they should be protected. 
 
The new Law resolves this conflict in favor of bona fide purchasers who acquire property for a 
“reasonable” price and obtain registered ownership without notice of a competing interest.  Of 
course, the prior owner can sue the fraudulent party for his loss, but this is likely to be cold comfort, 
as that party likely will have few assets if and when he is caught and brought to justice.   It remains 
to be seen, of course, whether the prior owner will have an action in negligence against the registry 
officials who permitted the fraud to occur.   
 
 
2.4.  Claims Against the Registrar:  
 
Article 21 provides that the registration office may be liable for damages if it causes injury to 
others due to errors in the registration process, even where the registration office relied upon false 
information provided by others (although the agency would have a suit for indemnification from 
those who provided inaccurate information.)  The Basic Law states no limit on the amount of 
damages, nor does in provide the procedure by which these damages can be claimed.  Some in the 
industry are dubious that the local registration offices will be generous in recognizing damages 
claims in this area, although damages are certain to occur as a result of faulty registration practices.  
There has been some thought given to the development of a private title insurance industry, which 
would pay the damages caused by registration problems and then be subrogated to whatever 
claims the insured had against the public officials in the registry office.   
 
3.0: Expropriation: 
 
Anyone reading the western press about China in the last few years has become aware of bitter 
disputes concerning state expropriation of property in which urban residents or rural farmers claim 
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an interest.  There have been demonstrations and even riots.   Many of these disputes are widely 
known in China, and reported in the government controlled press, which suggests that the 
government is anxious to give those who feel wrongly expropriated a right to at least “make a 
fuss,” although to date the final resolution of these disputes in the courts have, by hearsay report, 
not been favorable to the expropriated landowners. 
 
It is sometimes said that the concern of those objecting to the taking of land for urban renewal 
(frequently referred to as “demolition”) is that the purpose of such takings is not a legitimate 
government end.  Typically, the urban renewal process confers upon a developer the “private right 
of eminent domain” to take properties in order to replace them with more desirable development. 
Often high rise, high-end condominiums replace shabby five story walk up buildings occupied by 
laid-off state owned entity employees.   The land continues to be used for housing, but the 
developer profits.  Is this a “public purpose?”  Shades of Kelo!! The new Law provides that takings 
shall be for a “public purpose,” but the full meaning of this is not clear.  The author believes that 
Chinese authorities will come out at about the same place that the U.S. Supreme Court did on this 
issue, and that the real fight, all along, is over compensation, and not principle. 
 
When thinking about compensation issues in China, it is important to note that, to date, many of 
the urban properties expropriated were not truly “owned” by their occupants in the way that 
Westerners would view ownership, and in fact the occupants of these properties frequently do not 
have the most complete form of ownership available under prior Chinese law. 
 
Occupants of run down apartments in the cities, cleared for urban renewal purposes, occupy land 
that had been “allocated” to their original employers (or “work units”) years before.  The work 
units transferred permanent  occupancy rights to the apartment tenants in the mid-90's, largely, it 
was thought, to escape any further responsibilities for maintenance of the buildings or alternative 
housing for their occupants.  This practice occurred throughout China.  Under law, the work units 
had no ability to transfer any form of permanent ownership right in the land itself.  Allocated land 
was not transferrable.  The occupants of these buildings had ownership of the buildings themselves, 
but only a kind of revocable license in the land. 
 
Notwithstanding the shaky legal posture of the resident’s rights in these cases, Chinese law and 
custom long have recognized that anyone displaced from his or her home as a result of government 
development or urban renewal activities is entitled to a substitute home.  The focus of much of the 
debate has been whether the compensation awarded to these residents was in fact adequate for 
them to find a comparable home, but it is important to note that the government had not taken from 
these people ownership rights in the nature of a “fee simple” as we would think of ownership in 
America, or anything close to that.  
 
Article 42 of the Basic Law continues the recognition of the claim of displaced persons, be they 
holders of some form of ownership right or just lawful tenants of the property, to be provided with 
equivalent housing:   
 

“Where houses and other real properties of institutes and individuals are expropriated, 
compensations for demolition and resettlement shall be paid according to law in order to 
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maintain the legal rights and interests of the expropriated; where individual residential house is 
expropriated, the residential conditions of the expropriated shall be guaranteed. “ 

 
Note that in the U.S., residential tenants sometimes get sketchy relocation assistance when urban 
renewal comes, but hardly are provided with a new home.  Their landlords typically get most of the 
cash, as the lease contracts either are terminated prior to the condemnation or provide that 
condemnation will terminate the lease rights automatically.   
 
In China, of course, there is a scarcity of decent housing, and the dislocation from one’s abode can 
have calamitous consequences that might not be true in a more open market such as the U.S. 
housing market.  Nevertheless, the author has always viewed American criticism levied against the 
Chinese authorities for the perceived harshness of their urban renewal practices to be somewhat 
misplaced in light of the harsh treatment similarly situated people might receive in our country.  
An important difference, of course, is that the displaced persons in the U.S. sometimes can find a 
political voice and control the outcome to something more favorable to them notwithstanding 
adverse law.  Chinese home occupants have tried this, but have had somewhat less success.   
 
4.0: Protection of Ownership: 
 
An apparently controversial provision of the new Law is that providing for basic protection of 
lawfully created property interests:  Article 66 provides: 
 

“The legitimate properties of individuals shall be protected by law and shall not be occupied 
and damaged by any institution and individual.” 

 
Subsequent articles continue the theme: 
 

“Article 68: Enterprises acting as legal persons shall have the right to possess, utilize, obtain 
benefit from and dispose of its real and movable properties in accordance with laws, 
administrative regulations and articles of association. Legal person other than enterprise as a 
legal person shall have the right to its real and movable properties according to the provisions 
of relevant laws, administrative regulations and articles of association. 
 
Article 69 The real and movable properties legally owned by social communities shall be 
protected by law.” 

 
As explained by others, some political philosophers viewed it as inappropriate for the Law to 
constrain the rights of government as against private rights, even where government has created 
those rights.  In fact, the new Law identifies land use rights for construction as a form of 
usufructuary right, as opposed to ownership This probably is a sop to the leftists, but doesn’t really 
diminish the protection given to the right.  The pitched political and philosophical battles over this 
principle of whether State “ownership” was being diluted  delayed the enactment of the new Law 
for a year.  Read, however, in the context of a Basic Law that provides for basic ownership of all 
land in the State, and for recognition of private ownership only of time-measured “usufructs,” the 
language protecting usufructs from invasion by the State strikes Westerners as somewhat 
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innocuous.  Many Western observers, even those familiar with China, wondered what all the fuss 
really was about. . 
 
Of course, it is the very mystery as to why there was such fuss that ultimately gives market 
oriented Westerners some pause about the Chinese system.  If there is such passion about language 
as seemingly obvious and fundamental to the market as this language, then are there hidden 
concerns not revealed to the West that might at some future time disturb property  property interest 
and shake the market?   The short answer to this concern is that it does not now appear  to be in 
China’s interest to abandon market concepts, and the necessary protection of lawful property 
interests that is fundamental to such a market, and, if this ever does not prove to be the case, there 
will be far more to worry about in terms of dealing with China.  In short: “the future can take care 
of itself.” 
 
5.0.  Condominium Law; 
 
The housing explosion in China over the last decade has created tens of millions of new housing 
units, almost all of them in multi-unit buildings of twenty stories or more marching like dominos 
toward the horizon.  Developments of 15,000 or even 20,000 units are not uncommon.  Typically 
these developments sell out immediately.  It is only because of recent governmental controls that 
developers are no longer able to sell their units for the full cash price at trade fairs three or four 
years before the project is completed, with purchasers paying their full price at time of purchasing 
and carrying the mortgage for several years before they can ever set foot in their new home. 
 
It is a testimony to Chinese pragmatism and sense of order that all of these millions of home sales 
have been carried out with little or no supporting condominium law.  Most scholars were of the 
view that a Chinese apartment dweller owned the space occupied by his apartment and had some 
cotenancy interest in the building and ground supporting the building, but there was great 
uncertainty about the balance of the development, particularly amenities and parking facilities.   
 
Because virtually all Chinese home buyers were first time buyers, they had little sophistication 
about the nature and function of owner’s associations, and also were quite naive about what was 
required to keep up the buildings in which their apartments existed.  In the past, maintenance had 
been provided by the citizen’s work units, and the maintenance was very, very poor, leading to low 
expectations on the part of many tenants.  Now, however, the “tenants” were owners.  So disputes 
often arose about who should control the maintenance and at what cost and to what standard.  The 
newer buildings were assigned by the developers to management companies with long term 
contracts, and there have been many bitter disputes about whether the management company or 
the owners are really in charge of the buildings, as well as what rights developers might have, and 
what liabilities developers and management companies face when their work appears inadequate. 
 
The only real “law” on these issues, prior to the new Law, was the Basic Contract Law, which 
provided that private contracts would be enforced.   Hence, developers would enter into contracts 
with buyers concerning the details of management and other circumstances of ownership.  But 
these contracts rarely covered all contingencies, and it was unclear whether they ran with the land 
to subsequent owners.  Further, in older buildings, there were no such contracts.  Who had what 
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rights and what liabilities? 
 
China watchers knew that the new Law would address these issues to some degree, and it has been 
frustrating to watch the disputes and uncertainty fester while the new law was held back due to 
unrelated political wrangling.  Now we have it.  But is it enough? 
 
Article 70 states the basic idea - the unit owner has exclusive ownership of his unit and ownership 
in common of the “non-exclusive” areas.  Article 72 provides that the ownership of the common 
areas will pass when the unit is sold.  This resolves an important question as to whether other 
cotenants might have a “preemptive right” of first refusal in the common elements, which is a 
fundamental part of cotenancies in other contexts in China.  Later sections of the new Law 
reinforce the preemptive right in the most common and “default” construction of cotenancy 
relations - the co-ownership by shares.  (Another form of co-ownership - common ownership - is 
primarily a family relationship.) 
 
Exactly what are “common elements?”  Certainly the building housing the owner’s unit is 
commonly owned with the other building owners.  But what about the other buildings in the 
complex and all the surrounding lands?  Other articles provide that roads, green spaces, 
recreational facilities, and “real estate service facilities” are owned in common.  Article 74 
addresses the touchy issue of parking.  Apparently a primary right of use is created in favor of the 
owners for their own service needs.  But there is an ambiguity about whether the developer can 
control any surplus parking space to add profit to its operations: 
 

“The parking lots and garages within the zoning of the apartment buildings shall firstly 
meet the demands of the owners. The ownership of the parking lots and garages within the 
zoning of the apartment buildings shall be decided via such means as selling, donation or 
leasing by the party concerned.            

              
The parking lots occupying the co-owned roads of the owners or located at other sites shall be 
jointly owned by the owners.” 

 
The author assumes this means that the developer may, in the development contract, reserve 
control over any surplus parking it has created in the garages and discrete parking lots.  Parking 
spaces on the common area roads are controlled by the owners (presumably through the 
association.) 
 
Note that there is no further attempt to define the ownership of common elements.  Do all owners 
own an undivided interest in all the buildings in a development?  Or does each owner in a building 
share ownership of that building and the land beneath it and share with all other owners in the 
development ownership of the rest of the common areas?  We don’t know, and, unlike in the U.S., 
it is unlikely that such niceties will be clarified in the closing documents prepared by developers. 
 
It is clear that whatever control rights exist over the common elements is to be exercises by the 
owners association (commonly translated as “owner’s committee” in the recent translations, but 
changed to “owners association” by the author for ease of reading for Western readers.)  The new 
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Law, for the first time in modern Chinese history, sets out some rules for the affairs of these 
associations.   
 

It is interesting that some provisions of the new Law concerning association activities are very clear 
and pointed, but many other important issues are not discussed at all.   For instance, there is no 
minimum number of members of the governing board.  There is no discussion as to whether each 
building should have a separate governing board dealing with that building’s affairs and an 
“umbrella” governing board for development-wide concerns.  Nothing is said about how often the 
association will meet, or even what period of time any budget ought to cover.  Typically, thoughtful 
developers have addressed these issues in the original documents that buyers sign, and in some 
cases the residents have organized themselves and have developed a kind of “charter” that answers 
these questions.  Validity and enforceability of such devices, especially as against subsequent 
non-assuming purchasers, is left to the general provisions of the Basic Contract Law.  
 
Perhaps unhappily for those thinking that the new owner’s associations will provide “democracy 
workshops,” the new law appears to place the operations of the association under the control of 
local government.  Article 75 provides  that the “local peoples governments shall provide 
instructions and assistance with regard to the establishment of the owners meeting or the election of 
the owners committee “ As the law provides so little in the way of clarity of the functioning of these 
associations, it appears that the way is open for local government to regulate heavily.   
 
But the new Law is quite clear that, as between the management company, the developer, and the 
owners, it is the owners who truly are in charge of the management and maintenance of their 
buildings.  They can hire and fire management companies.  (Nothing is said about contracts that the 
management companies signed with developers before the building sold out - but other public 
regulations of such associations limit the length of such agreements.)  The owners establish a 
budget to maintain the buildings and common areas.   
 
Budgets must be approved by both a two thirds vote of the owners per capita and a two thirds vote 
of the units by area.  The same is true for any decisions concerning maintenance, replacement or 
repair.  Although there is no specific assessment right, there is no reason to believe that assessment 
rights would not be recognized by Chinese courts as an acceptable enforcement device, and of 
course the developer’s basic contract might also provide for assessments.   
 
The associations appear to have broad regulatory authority over the use of the apartments and the 
common areas, stated rather generally, and any decisions other than maintenance and budget 
decisions need approval only of a majority of the membership and a majority by size 
 
In the U.S., such approval requirements would cause considerable difficulty, since it would be 
difficult to get everyone together and casting a vote.  The Chinese statute does not appear to limit 
the vote requirement to those at the meeting or participating in the vote, but sets a general approval 
requirement.  It will be interesting to see whether local government regulations will change this rule 
to permit only those voting to count in the percentages, or whether it will step in to insure that in 
fact the necessary number of voters in fact does show up for the vote.  Either is equally likely in 
China.  Voting may not be an option - it may become a duty.   
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A specific provision enumerates certain powers, but it is likely that the association as broader 
powers even than these.  Article 83 provides that “The owners’ meeting and committee shall have the 
right to request the parties concerned to stop infringement, get rid of the effect, remove impediment and 
make compensations with regard to such actions that impairing the legal rights and interests of others as 
willful throwing away of the garbage, possession of the passageways, release of sources of air 
pollution, making noises, raising animals in breach of regulations, construction in violation of rules and 
refusal to pay the realty management fee. The owner may, in accordance with laws, bring a lawsuit with 
the people’s court in respect of such actions as infringing its own legitimate rights and interests. 
 
The greatest concern that the author has about the budget language is that it does not provide for the 
right to collect money from the members for anything except “operation and maintenance.”  There 
is nothing specific permitting the association to assess fees for its own costs of operation - to 
conduct elections, hire counsel, maintain lawsuits, conduct events or otherwise organize the owners 
into a political unit representing the collective interests against the outside world.  According to 
conversations that the author has had with Chinese drafters of the new Law, this was not an 
oversight or ambiguity.  From this, the author draws the conclusion that  there is concern within the 
government of these hundreds of millions of apartment dwellers looking to their own associations 
as their primary form of government and developing and independent political voice. Except where 
the local government supervising the activities of the associations elects to permit broader 
association activities, there will be no “laboratory of democracy.”  Further, without any budget for 
organizing the selection of leaders, nominations and election may be more similar to the equivalent 
of these activities in other Party-controlled institutions - local power sources (read in - the Party) 
selects the nominee and everyone is permitted to vote “aye” or “nay.”  There is nothing in the new 
Law that would prevent this level of control from developing as to the selection of the association 
leaders. 
 
5.0.  Servitudes: 
 
Chinese law has had no concept of the servitude - the non-possessory interest in land that “runs with 
the land” of a burdened or benefitted party, or both.  In the U.S., we recognize and rely heavily upon 
concepts of easements, covenants running with the land, and equitable servitudes.   
 
The law of servitudes, however, is rendered less significant in Chinese law because of the 
recognition of the Civil Law concept of “neighborhood rights.”  As in other civil law countries, 
neighbors are required to provide reasonable accommodation across their property and on their 
property for the benefit of neighboring uses, including rights of way, utility service connections of 
all kinds,  acceptance of flood waters, and the like.  See Articles 84-92.   The concept of “nuisance” 
is also embodied in the Civil Code and is part of the new Law.   Article 89-92.  Conflicts between 
neighbors are balanced by the courts on a case by case basis.  Would the court take into account a 
reallocation of rights by contract between neighbors?  Probably.  Would the court take such an 
agreement into account as against a successor neighbor?  This is more problematic, especially since, 
as the law recognizes no property right of servitude, it is unlikely that any such contract would 
appear in the registration records.   
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There is a reference in Article 117 to “usufructuary rights:” ‘The owner of the usufructuary right shall, 
within the extent permitted by law, enjoy the rights to possess, utilize and obtain profits from the real or 
movable properties owned by others.”  As indicated, the author once viewed similar language as 
having the potential to be a recognition generally of servitude rights.  The right as finally embodied 
in the statute, however, appears to be limited to rights to extract minerals.  Other provisions of law 
indicate that ownership of mineral wealth is not a component of the land use right that Chinese law 
recognizes as “private ownership.”  Thus, it is assumed that the “usufructuary right” created here 
also requires that the holder obtain from the State the right to extract the minerals in question.  The 
right has the character of an easement, so the concept of “easement” now exists in Chinese law, but 
only for the limited purpose of mining and other mineral extraction.   
 
But still later, in Chapter XIV, Articles 156 - 169, the new Law does tackle generally the concept of 
easements - as stated - a new idea for China.  The statutory terms are quite straightforward and 
adequately define an easement right.  The statute appears to contemplate that in many cases the 
easement will be created by the State in land otherwise owned by the State.  It is not clear whether 
the right may be created by the holder of a land use right, as opposed to the State itself.  
 
In the West, we recognize both appurtenant easements (easements benefitting an identified parcel) 
and easements in gross - held by the grantee without any specified benefitted parcel.  The Chinese 
statute apparently envisions easements appurtenant.  For instance, it provides that an easement 
cannot be mortgaged except along with the benefitted parcel, and frequently alludes to the easement 
owner as the owner of the benefitted land.  Whether creative lawyers will find authorization for an 
easement in gross in these Articles remains to be seen.   
 
Importantly, easements are recognized as a species of ownership in real estate and are registerable.  
This means that they will “run with the land.” 
 
There is no mention of covenants running with the land.  This is consistent with the division in the 
Civil Law between “rights in rem” and “credit rights.”  The new Law deals only with “rights in 
rem,” and most likely the Chinese Civil Law scholars view a contract right restricting the use of 
land that does not give the promissee access to the land as a simple contract - a species of creditor 
right, and not a right in rem.   
 
6.0.  Mortgages:   
 
Chinese law has for some time had a relatively clear set of statutes on mortgages.  For the most part, 
the provisions of the new Law replicate existing law.  It is remarkably like Western mortgage law, 
even as to the recognition of an equity of redemption.  (Article 186), the notion that the mortgage 
cannot stand separately from the secured debt (Article 192).  And mortgages securing future 
advances.  (Article 194) As there is no Chinese equivalent of the UCC, the mortgage provisions 
deal with security interest in both real and personal property.  Mortgages are registerable. 
 
There are several important items to note.  First, in a departure from prior law, the new Law 
provides that when mortgage foreclosure terminates junior leases.  Under prior law, all leases 
survived foreclosure.  One assumes that senior lessees can enter into the equivalent of SNDA 
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agreements, as the Basic Contract Law elevates freedom of contract in commercial transactions to a 
high value.   
 
Second, prior Chinese law limited the amount of the mortgage to the value of the property at the 
time of loan.  Thus, construction lending was very difficult to carry out where the finished structure 
was worth much more than the raw land.  The new Law does not specifically mention this limitation, 
but it is uncertain whether it continues to exist elsewhere in Chinese law.   
 
Third, there are some lender oriented provisions deal with sale of the mortgaged property.  It should 
be remembered that, at least at the present time, all real estate secured lenders in China are state 
owned banks.  Hence, it is not surprising that some provisions in the law are protective of banks.  
Thus, there is a statutory “due on sale” provision with teeth.   
 

“If a mortgagor transfers mortgaged property with the consent of the mortgagee during the 
period of mortgage, the proceeds which the mortgagor obtains from the transfer of the 
mortgaged property shall be used to liquidate the claim secured by the mortgage or it shall be 
deposited with a third party agreed upon by the mortgagor and the mortgagee. If the proceeds 
exceed the claim, the balance shall belong to the mortgagor; if the proceeds do not cover the 
claim, the difference shall be paid by the debtor. 

 
The mortgagor may not transfer the mortgaged property without consent of mortgagee during 
the period of mortgage, unless the transferee pays off debts on behalf of mortgagor and the right 
of mortgage lapses.” 

 
Thus, if the mortgagee refuses consent, but mortgagor may still sell the property, but must pay off 
the mortgagee at closing in order to carry out the transfer and registration successfully. 
 
Note that the Chinese apparently do not have the concept of sale of the property “subject to” an 
existing mortgage.  At least this concept is not embodied in the law.  It may be, again, that parties 
could contractually agree to such a thing, but they probably would have to reregister the existing 
mortgage as part of the newly created land use right.   Consistent with this concept, the foreclosure 
provisions state that, upon foreclosure, all mortgagees with mortgages on the land will be paid in 
their order of priority.  Thus, foreclosure of a junior mortgage will result in the payoff of the senior, 
whether the senior likes it or not. 
 
Chinese mortgagees so far have little experience with prepayment provisions and prepayment 
penalties.  Most real estate observers in China think that these concepts will come with time.   
 
As receivables can be pledged (Article 228) we have the makings of an assignment of rents clause.  
But the author is not aware whether lenders commonly include assignments of rents in commercial 
loans in China.   
 
7.0.  Conclusion: 
 
It is unlikely that the new Law will bring about much radical change in the way people do business 
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in Chinese real estate.  The industry has long anticipated much of what the Law has to say, and in 
fact many of the provisions already are contained in lesser regulations already in effect.  The new 
Law likely will not have a test unless and until the real estate industry suffers a test.  If there is a 
dramatic “pop” of the real estate bubble in China, especially in the housing market, there will be 
public outcry and demands that the government alter legal relationships to protect the losers from 
losing more.  When the government serenades the people with promises of guaranteed “harmony,” 
and expects them to accept governance without participation as the cost of order, government must 
take the blame when disharmony occurs.  But, unfortunately, markets often are always harmonious.  
Sometimes losses must be suffered. 
 
Real estate market investors require predictable laws in order to gauge risk and assess investment 
opportunity.   When “disharmonious” losses loom, will the Chinese government look to the new 
Basic Law of Property to protect the legitimate expectations of lenders, investors and owners?  Or 
will government agencies be given license to disrupt vested expectations to achieve a greater 
degree of social equality?  The author certainly doesn’t know, and he suspects that no one in China 
is really sure, either.  The only certainty, from the standpoint of seasoned investors in the West, is 
that certainly, ultimately, and despite the best efforts of social planners, if the market price goes 
dramatically up, later it will come down.  China will have its crisis.  Until it does, any discussion of 
the effectiveness of the Chinese Property Law is mere speculation.   
 
 
 
 
 
 
 
  


