
Chinalaw discussion on private action filed under Antimonopoly Law, Sept. 2008 
 

Original postings at https://hermes.gwu.edu/archives/chinalaw.html 
 
 
1. Paul Jones 

 
Yesterday the Beijing No.1 Intermediate People’s Court handed down a decision refusing 
to accept the first private action filed under China’s new Anti-Monopoly Law. 
 
(in English) http://english.cri.cn/2946/2008/09/05/195s402529.htm  
 
(in Chinese) http://www.caijing.com.cn/2008-09-04/110010483.html  
 
Ironically the suit was against a government standard setting agency dedicated to 
combating counterfeiting. To carry this out it had devised a computerized tracking system 
for products. However it also set up an operating company that competed with other 
private sector business trying to do the same thing, and then it sold a stake in this 
operating company to another private operator.  
 
(in English) http://www.bjreview.com.cn/quotes/txt/2008-09/05/content_149234.htm  
 
Apparently the court refused to accept the case because the 中华人民共和国行政诉讼法 
(the “Administrative Litigation Law,” sometimes also called the “Administrative 
Procedure Law” or the “Administrative Review Law”) and the relevant Supreme 
People’s court Interpretation sets the limitation period for challenging administrative 
decisions as running from the date that the administrative decision is taken and becomes 
known to the parties. The time for bringing the suit had apparently passed. I don’t have 
the energy to check this out but the Article in the law as cited by the CRI story is not 
correct.  
 
Hopefully the actual decision will become available online soon. The file number is 
“(2008) 一中行初字第 1340 号” according to the Caijing story.  
 

a. Zheng Wentong 
 
This is very interesting. Note that the decision was based on Article 41 of the Supreme 
People's Court's Interpretative Opinion on the Administrative Litigation Law, not Article 
41 of the ALL itself. Article 41 of the Supreme People's Court's Interpretative Opinion on 
ALL is very confusing, but it seems to say that "the statute of limitation under the ALL 
begins to run from the date the plaintiff knew or should have known the cause of action 
of the suit in question, but should be no longer than 2 years after the date the plaintiff 
knew or should have known the content of the administrative action."  
  
So my question is what's the cause of action for this suit? The AML doesn't provide a 
private right of action against administrative agencies. Why didn't the court simply 
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dismiss the case for failure to state a claim upon which relief can be granted (the 
equivalent of Rule 12(b)(6))? One argument against this would be that the ALL provides 
a cause of action for this suit.  The ALL seems to only allow suits against administrative 
action "not in accordance with the law" (Article 11 of the ALL). So what's the law that 
the quality inspection bureau allegedly violated?--The AML. So there could be an 
argument that the plaintiff didn't know their cause of action until after the AML went 
into effect. If so, the Beijing court's decision in this case is clearly erroneous.  
  
The legalese aside, I cannot imagine the courts are willing to or have the ability to resolve 
the dispute. So all will boil down to politics, I guess. 
 

b. Yee Wah Chin 
 
It would be one thing if it is the case that the courts do not have authority over the dispute.  
It would be too bad if it is that the courts are unwilling to resolve the dispute, since 
administrative monopolies are probably a heavier drag on China's economy than the likes 
of Microsoft, Coca Cola or even the price fixing ramen manufacturers.  Chapter V of the 
AML prohibiting anticompetitive abuse of administrative powers may be the most 
important one for China in the near term. 
 

c. Zheng Wentong 
 
Well, let's be realistic here. Even if the courts are willing to address this issue, there is no 
way that they can have their orders effectively enforced against government agencies, 
particularly provincial and local government agencies. If the judicial branch could solve 
the administrative monopoly problem so easily, the executive branch would have solved 
the problem a long time ago and the problem would not have existed for the last 3,000 
years in the first place. 
 
If we read Chapter V of the AML carefully, it is clear that the AML doesn't have any 
intention at all for the courts to step in to address administrative monopolies. The drafters 
seem to know very well that this is something that even the executive branch cannot 
handle at this point. Those who are interested to read more on this issue can check out my 
co-authored article: China's Competition Policy Reforms: The Anti-Monopoly Law and 
Beyond, 75 Antitrust L. J. 231-65 (2008). 
 

d. Yee Wah Chin 
 
Yes, we should be realistic and recognize that China has had for millennia the challenge 
of dealing with 山高皇帝远 , and that the implementation and enforcement of many of 
its laws still fall short for reasons that have been discussed often on this list and 
elsewhere. 
 
On the other hand, we should also be realistic and consider how many of us 30 years ago 
would have thought that China would be where it is today. 
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Moreover, the problem of administrative monopolies is actually fairly common.  Eleanor 
Fox, for one, has addressed it in her writings, including in An Anti-Monopoly Law for 
China – Scaling the Walls of Protectionist Government Restraints, 75 Antitrust L.J. ___ 
(2008).  I have written about administrative monopolies from the perspective of the U.S. 
state action doctrine and Dormant Commerce Clause, and attach that paper; it has also 
been published in Chinese translation. 
 
I agree that Articles 8, 32-37 (Chapter V), 38-45 (Chapter VI) and 51 of the AML have 
little teeth as to administrative monopolies.  This was an area of concern to the ABA 
during the AML drafting process, that was expressed in the ABA's 3 sets of comments on 
drafts of the AML.  The first 2 sets of ABA comments (in Chinese and English) are 
contained in the second attachment to this message; they may also be found at  
http://tinyurl.com/4d5flu 
(http://meetings.abanet.org/webupload/commupload/IC990000/newsletterpubs/abaprc200
5fin.pdf) 
  
The third set of comments is the third attachment here; it may also be found in Chinese at  
http://tinyurl.com/5mgktg 
(http://meetings.abanet.org/webupload/commupload/IC990000/newsletterpubs/jointcom
mentsPRCchinese.pdf) and in English at http://tinyurl.com/457prk 
(http://meetings.abanet.org/webupload/commupload/IC990000/newsletterpubs/jointcom
ments05supplement.pdf) 
 
Nonetheless, the AML sets forth in perhaps greater detail than elsewhere within recent 
memory, the principle against administrative monopolies. 
 
When one considers the shenanigans that led to Marbury v. Madison and the fact that the 
U.S. Supreme Court's decision in Worcester v. Georgia was famously ignored by the 
State of Georgia and Andrew Jackson, the possibility that AML Article 8 is the camel's 
nose into the tent is hopefully not too remote.  It did take over 30 years after the 
ratification of the U.S. Constitution before Gibbons v. Ogden introduced the Dormant 
Commerce Clause to bar local protectionism. 
 
If in fact the ALL provides some basis for judicial enforcement of AML Article 8, 
Chapter V and Article 51, then it may not be unreasonable to hope that, as China 
continues to develop its competition law enforcement and other legal infrastructure, the 
courts will see their way to doing so effectively. 
 

e. Randy Peerenboom 
 
Certain provisions in the AML itself, future implementing rules, other regulations, 
broader legal developments and unforeseen events like major scandals may all lead to the 
tackling of administrative monopolies at some point, perhaps a point earlier than we 
would expect.  But at least for the time being, it would seem that the authorities have 
made a conscious decision to go slow in this area (earlier drafts were tougher on 
administrative monopolies), and to allow this to be dealt with by further incremental 
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legislation (most likely by state council ministries rather than the courts, though the SPC 
may play a role through a unified or piecemeal interpretations). 
 
It strikes me as highly unlikely that the courts would even want to be involved in these 
matters at this point.  First, if one looks at Korea or other Japan for example, the courts 
did not play a role in this area until recently (probably also in Taiwan - Lawrence Liu 
could probably comment on that). They were quite happy to let these technical 
"economic" (/political) matters be sorted out by others. Second, as He Xin has argued in a 
paper on the handling of controversial family law matters and I have shown for mass 
plaintiff suits, the courts are now pushing back on judicialization of disputes that "make 
them the bad guy" or the fall guy, as it were, for what are systemic problems (for which 
they cannot offer a reasonable remedy). Third, and related, aggressively pursuing these 
cases is at odds with the more general trend toward dejudicialization of these kinds of 
disputes. Fourth, if the courts wanted to begin to claim greater authority vis-a-vis other 
state organs, there are much better places to start - for example, simply ensuring 
consistency by striking down guifanxing [wenjian] and guizhang - which would require a 
change in their powers and the constitutional structure; or taking a more aggressive 
stance on what constitutes "exceeding authority" or "abusing power" as standards for 
reviewing administrative acts.  Fifth, changes in the general view about the fairness of the 
international trade regime that have given rise to greater protectionism in China and 
around the world may be leading to the view that some administrative monopolies are not 
so bad... 
 
Of course, you never know.....  As you say, few would have predicted that the legal 
system would be where it is now, and the law and development/rule of law literatures are 
filled with examples of surprising developments (hence Tuebner's legal irritant theory). 
 
Also, I certainly agree that many administrative monopolies are a serious problem that 
require attention.  Perhaps an major economic downturn might lead to more fundamental 
reforms, including the desire to tackle some administrative monopolies. 
 

f. Yee Wah Chin 
 
I agree that you and Wentong are likely correct in predicting that the courts will not rush 
in where angels fear to tread, and that there are other areas higher in their priorities. 
 
I am simply saying that we should not write off the courts and that there is a significant 
chance that they will play a role in this area at some point. 
 
As for some administrative monopolies being not so bad, that has always been the case 
for national champions and industrial policy. So, yes, one would expect that argument to 
be made. 
 

2. Joseph Wang 
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One thing that strikes me is how few people have remarked on how novel the anti-
monopoly law is in that it provides a general cause of action against administrative 
agencies. <Remainder omitted> 
 

a. Zheng Wentong 
 
I'm curious as to why you think the AML "provides a general cause of action against 
administrative agencies." My reading of the law is exactly the opposite: it provides no 
cause of action at all against administrative agencies. See Article 51 of the AML 
(anticompetitive conducts of administrative agencies are to be "corrected" only by their 
superior agencies). 
 

i. Joseph Wang 
 
The second paragraph of Article 51 says: 
 
> Where it is otherwise provided in a law or administrative regulation for the 
> handling the organization empowered by a law or administrative regulation to 
> administer public affairs who abuses its administrative power to eliminate 
> or restrict competition, such provisions shall prevail. 
 
That pretty clearly makes the agency subject to the Administrative Procedure Law which 
has numerous provisions allowing for lawsuits based on illegal actions of administrative 
agencies.  The interesting thing about the Beijing case is that it refused to hear the case 
based on the fact that the time limits in the APL had expired meaning that it quite clearly 
accepted the premise that the APL could be used in this situation. 
 
Also the main reason for the first paragraph is to limit the power of the anti-monopoly 
authority.  
 

1. Zheng Wentong 
 
The second paragraph of Article 51 of the AML says: 
 
法律、行政法规对行政机关和法律、法规授权的具有管理公共事务职能的组织滥用

行政权力实施排除、限制竞争行为的处理另有规定的，依照其规定。 
 
The way I would translate it is: 
 
"Where other laws or regulations provide for legal liabilities for the anticompetitive 
conducts of administrative agencies or public bodies empowered by laws or regulations 
to possess functions of administrative agencies, such other laws or regulations shall 
apply." 
 
In my view, this paragraph does not refer to the Administrative Litigation Law. Instead, it 
refers to what is called "sectoral laws" (部门法) such as the Electricity Law. This 
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paragraph further limits, not expands, the reach of the AML against administrative 
monopolies. What happened during the AML's drafting process is that the monopolized 
industries (such as telecommunications, electricity) did not want provisions against 
administrative monopolies in the AML. The drafters yielded to the pressures from those 
industries and included this paragraph in Article 51. The first paragraph of Article 51 
says that administrative monopolies are to be corrected by superior agencies, while the 
second paragraph essentially says forget about the first paragraph if the sectoral laws 
have something to say about administrative monopolies. Not surprisingly, the sectoral 
laws are more lenient towards administrative monopolies, because—you got it—they are 
drafted by the monopolized industries themselves. 
 

Joseph Wang: There's no reason at all that I can see from the language of the text 
that would contain this sort of limitation.  If they meant sectoral laws, they 
should have said sectoral laws.  They didn't say sectoral laws, and I think 
that it is pretty clear that they didn't mean sectoral laws. 
 
Zheng Wentong: Well, things are always so subtle in China! Can you imagine 
that they come out and specifically say the sectoral laws take precedence over the 
AML? What a PR disaster will that be? What they always do in China s to sneak 
things into a statute, hoping nobody will notice.  The fascinating part about 
Chinese law is that people need to have detectives' eyes in order to make sense of 
a statute. 

 
One more reason that the second paragraph of Article 51 does not refer to ALL is that the 
ALL says nothing about legal liabilities for administrative monopolies. The ALL only 
provides a cause of action for suits against administrative agencies. For legal liabilities, 
the ALL refers back to the statute the government agency is accused of violating, which 
in this case is the AML. 
 

Joseph Wang: This doesn't make sense to me.  If this had been the case, then they 
could and should have put the carve-out into the text that defines what sorts of 
administrative actions are impermissible.  Putting this sort of text in the liabilities 
section is just the wrong place to put it. 
 
Zheng Wentong:  (See response above.) 

 
That's why I said in my first email that there might be conflicts between the AML and 
ALL. While the AML doesn't allow suits against administrative agencies, the ALL allows 
it. The conflict is very likely a result of oversights on the part of the AML drafters. And it 
perhaps explains why the court had to resort to technicalities to dismiss the suit. 
 

a. Yee Wah Chin 
 
I would hesitate to write off the potential interaction of the AML and the ALL as an 
oversight on the part of the AML's drafters.  As Randy Peerenboom pointed out, some 
earlier drafts of the AML had stronger provisions than the final against administrative 
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monopolies.  On the other hand, at least one later draft omitted all references to 
administrative monopolies.  This parallels the back and forth that existed with respect to 
the provisions relating to regulated sectors. 
 
Perhaps the final result is as fine a balance as may be expected at this point, and the 
AML's drafters may be hoping that the camel's nose in the tent will eventually lead to the 
entire animal in the tent in good form. 
 

ii. Paul Jones 
 
To arrive at your reading of the law, Wentong, you have to assume an implied limitation 
in Article 50, which says that there is a general private right of action. 
 
In my opinion Article 50 does not contain such a limitation. My reasons are as follows: 
 
1. Article 50 simply recites a general civil law principle that is assumed in many other 
laws. I suspect that it is there because many of the consultations on the AML were with 
common-law jurisdictions, such as the U.S., where the issue of whether there is a private 
right of action is more significant. Thus in China for there to be a limitation I think that it 
would need to be specifically set out in the Article. 
 

Zheng Wentong: Actually, I think Article 50 reinforces the argument that the  
AML does not provide a cause of action against administrative monopolies. 
Article 50 specifically refers to "operators" (or more precisely, "business 
operators"). Although the AML doesn't provide a definition of "operator," there is 
no reason to believe that it includes administrative agencies.  

 
2. As the SPC Notice of July 28, 2008 on the implementation of the AML 
(http://www.law-lib.com/law/law_view.asp?id=261527) makes clear, there is a private 
right of action for administrative monopolies. The text is as follows: 
 
反垄断执法机构依据反垄断法作出的具体行政行为，公民、法人或者其他组织不服

提起行政诉讼的，应根据行政诉讼法和反垄断法第五十三条的规定，确定是否需要

经过行政复议。对于应由人民法院受理的案件，只要符合行政诉讼法规定的起诉条

件的，人民法院应当依法受理，并依法审判。 
 
The last sentence translates roughly as "The People's Court should accept a case as long 
as the provisions of the Administrative Litigation Law are complied with." 
 
So the PRC Supreme People's Court considers there to be a private right of action against 
administrative monopolies. That should count for something. 
 

Zheng Wentong: Indeed, this is a private right of action against actions by the 
Anti-Monopoly Enforcement Agency in enforcing the AML, not a private right of 
action against administrative monopolies (unless we consider the AMEA's 
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enforcement actions themselves a form of administrative monopolies, which I 
don't think is the case in most scenarios).  

 
3. If Article 51 is read as providing an exclusive remedy with respect to administrative 
monopolies, what do Articles 46, 47 & 48 regarding the remedies for other types of anti-
monopolistic conduct provide? The normal reading in Chinese law is that there are both 
administrative and civil remedies. 
 

Zheng Wentong: Articles 46, 47, and 48 are actually all about "operators." Those 
three articles only provide administrative remedies against "operators." The civil 
remedies against "operators" is provided in Article 50.  Again, the fact that the 
AML specifically provides both administrative and civil remedies against 
"operators" but only administrative remedies against administrative agencies 
makes me think that the AML does intend to exclude administrative monopolies 
from the purview of the courts.  

 
I was also initially concerned that the court had rejected the AQSIQ case on limitation 
period grounds. But after reviewing the Notice, and particularly the paragraph above, 
more carefully, and relying on Wentong's advice on Article 41 of the SPC Interpretation 
of the ALL, I have no trouble seeing how a court of first instance in China would come to 
this conclusion. 
 
The key to changing this decision on appeal appears to be how to interpret Article 41 and 
limitation periods in general. 
 

Zheng Wentong: Yes, I agree that the interpretation of Article 41 of the 
Interpretative Opinion will be a key issue on appeal. But it will also be interesting 
to see if the appeals court will rule sua sponte that suits against administrative 
agencies are not allowed under the AML (if my reading of the AML is correct). I 
guess they will not do that, simply for public relations reasons. That will make 
both the AML and the drafters of the AML look bad, given the strong public 
outcry against administrative monopolies. So my guess is that the appeals court 
will continue to fumble around and look for some excuses to dismiss the suit. 

 
3. Donald Clarke 
 

This has been a very interesting debate, and I wonder if I can take it off in another 
direction by disagreeing with (I think) everyone so far. 
  
Wentong states below his agreement with Joseph: "It's very clear that the ALL provides 
remedies against administrative monopolies, after there is a substantive law (the AML) 
that makes administrative monopolies illegal." 
  
Is it so clear? The ALL provides remedies against a specified list of concrete 
administrative acts (具体行政行为) set forth in Art. 11. I think it's impossible to squeeze 
the kind of act complained of in this case (requiring everyone in the industry to use the 
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products of the agency's own firm) within most of the categories. There are only two I 
can see in which it seems remotely possible --  
（三）认为行政机关侵犯法律规定的经营自主权的 (the admin agency infringes upon 
your lawfully stipulated management autonomy)；and（七）认为行政机关违法要求履

行义务的 (the admin agency unlawfully imposes a duty upon you) -- and even there it 
seems quite a stretch, and I'll venture to say not within the contemplation of the drafters. 
It's not even clear this would be viewed as a concrete administrative act. The imposition 
of the requirement to buy from their captive company could just as easily be viewed as 
making a rule of general application - an abstract administrative act that is not actionable. 
 

Zheng Wentong: I agree that the ALL itself doesn't provide a clear cause of 
action for the administrative act complained of in this suit. And I agree that 
sections 3 and 7 of Article 11 of the ALL are the best candidates, but they are a 
stretch. However, the Supreme People's Court's Interpretative Opinions on the 
ALL(最高人民法院关于执行《中华人民共和国行政诉讼法》若干问题的解

释)http://www.dffy.com/faguixiazai/ssf/200311/20031109195414.htm) also has 
something to say about what administrative acts are covered by the ALL. Article 
13 of the Interpretative Opinions says:  

  
第十三条 有下列情形之一的，公民、法人或者其他组织可以依法提

起行政诉讼： 
(一)被诉的具体行政行为涉及其相邻权或者公平竞争权的； 
"A natural person, legal person or other organizations can bring lawsuits 
against the following administrative acts pursuant to this law (or "relevant 
laws"--not clear what the Chinese text really means): 1) Concrete 
administrative acts that infringe on the neighborly rights or rights to fair 
competition of the natural person, legal person, or other organizations..." 

  
It seems to me that the act complained of in this suit is an act that infringes on the 
plaintiffs' rights to fair competition and thus is covered by the ALL. That said, 
Article 13 of the Interpretative Opinions does not seem to have a textual basis in 
the ALL at all. But I guess we'll have to take it at face value since it is from the 
Supreme People's Court.  
  
Another issue is that if the word "law" in the phrase "依法提起行政诉讼" in 
Article 13 of the Interpretative Opinions means "this law", the ALL will 
essentially be operating independently of the AML. The plaintiffs could have 
brought a suit under the ALL pursuant to this provision even without the AML. 
But this would not have been an issue if the word "law" is interpreted as "relevant 
laws," which in this case is the AML. 

  
The July 28, 2008 SPC Notice cited by Paul Jones does deal with the interaction of the 
AML and the ALL, but not (in my view) at all in the way Paul interprets it. The relevant 
language states: 反垄断执法机构依据反垄断法作出的具体行政行为，公民、法人或

http://www.dffy.com/faguixiazai/ssf/200311/20031109195414.htm
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者其他组织不服提起行政诉讼的，应根据行政诉讼法和反垄断法第五十三条的规

定，确定是否需要经过行政复议。 
  
This is not talking about administrative monopolies at all; to me it seems clear that it is 
talking about what you can do when the AM enforcement authority takes actions against 
you based on the AML. That's concrete administrative action, and so you can challenge it 
under the AML. I don't see how it can be said that the defendant in the case under 
discussion, when it required enterprises under its jurisdiction to use its captive company's 
product, was engaging in a concrete administrative act pursuant to the AML (依据反垄断

法作出的具体行政行为).  
  

Zheng Wentong: I do think that the act at issue in this suit is a "concrete" 
administrative act. In my view, "concrete" administrative acts refer to 
acts opposite to "passive" acts or inaction. As long as a government agency 
affirmatively does something that directly impacts the legal rights of private 
citizens, it should be considered a concrete act. But I should hasten to add that I 
don't have any official rules or cases to back it up.  
 
Donald Clarke: Thanks, Wentong. I think our main disagreement lies in what 
"concrete administrative act" means. I have not done deep research into admin 
law, but I don't think your notion of CAA as being the opposite of passive 
inaction is well founded (as you concede, you don't have official rules or cases to 
back it up). On the other hand, the opposition of CAA to "abstract administrative 
action" -- i.e., the former is rule application while the latter is rule making -- is 
quite well known. For the defendant to require all regulated firms to buy its 
captive firm's product would be action, to be sure, not passive inaction, but it by 
no means follows from this that it's actionable concrete administrative action. 
After all, any rule making is action, and yet it's quite clear that rule making is not 
actionable CAA. Thus, the question is whether requiring all firms to do something 
is CAA or AAA.  For example, a decision to demolish your house might be a 
CAA. But a decision to demolish every house on a particular parcel of land 
(including your house) might be viewed as an AAA. (See, in this respect, Eva 
Pils' discussion of Document No. 75 (1993) issued by the Zigong City 
Government in Eva Pils, Land Disputes, Rights Assertion, and Social Unrest in 
China: A Case from Sichuan, 19 Columbia J. Asian L. 235 (2005).) There's not a 
clear line. 

  
Randy Peerenboom has probably looked at this distinction more closely - Randy, 
what are your thoughts? 
 
Randy Peerenboom: I'm a bit reluctant to say anything since I haven't had the 
time recently to look at any of this in detail, and in any event think it is something 
that won't be determined by the face of the law anyway.  In general, what you said 
Don seemed at first blush to make sense.  That said, as you know, the distinction 
between abstract and concrete acts is pretty slippery, with lots of different ways of 
interpreting or "testing" it.  I guess I would fall back to my general comments 
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earlier that this isn't so much just a technical legal matter or a matter of statutory 
interpretation as a political-economic issue.  Given that, I suspect the courts could 
find jurisdiction and fit some seemingly generally applicable rules/decisions into 
the concrete act category if they were so inclined, but I don't see them as being 
eager to get into this area. 
 
<Omitted text> 
 
More importantly, and interestingly I guess, is (i) whether the court is justified in 
limiting access to the court in such cases - is is a good or bad idea; and (ii) if the 
courts don't handle these cases, who will? 
  
The AML cases are a type of new economic case.  What is interesting there is that 
while there have been restrictions on securities litigation and bankruptcy, over 
time the jurisdiction of the courts has been expanded and they have been handled 
more in accordance with law (though still subject to various limits).  However as 
Wang Jiangyu pointed out in an article, anti-dumping claims have been more 
politicized, with a greater role for administrative agencies.  I guess I would see 
AML as more likely to be handled in a similar way to anti-dumping (while 
different, they are part of general competition law and raise somewhat similar 
issues about China's model of development, how open or protectionist it wants to 
be, etc.). 
 

Paul Jones: Having had experience in both I feel that the connection 
between anti-dumping and antitrust cases to be superficial at best.  
 
Anti-dumping is politicized in all countries and I see it as a fig leaf for 
protectionist tendencies. I would hope that any Chinese court hearing any 
economic cases can find a better model. 

  
Thus, I'd like to ask Wentong where in Art. 11 of the AML he would find a cause of 
action for someone aggrieved by the act complained of in this case. 
  
Finally, do we actually know that the plaintiffs brought this action under the ALL as 
opposed to the AML? Certainly the report reads as if it were brought under the AML, in 
which case it's not clear why, if the AML provides a cause of action, the ALL would 
apply at all. (But I agree with Wentong that the AML does not provide a cause of action, 
for the reasons Wentong states: administrative agencies are pretty clearly not included in 
the concept of "operators".) If brought under the AML, then whatever statute of 
limitations applies to AML actions surely hasn't yet run, since the cause of action arose 
only on Aug. 1st of this year. But even if brought under the ALL, and even if we assume 
that somehow it can be shoehorned into Art. 11 of the ALL, then again the underlying 
illegality and consequent right to sue did not arise until Aug. 1st. Finally, I once did some 
research on statutes of limitations in China, and it turns out that bringing suit is by no 
means the only way to reset the clock back to the beginning. Just about any kind of 
expression of discontent to the wrongdoer will do. 
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Zheng Wentong: Yes, you're right, we don't know whether the plaintiffs brought 
the suit under the AML or the ALL. We'll need to see the court opinion (if there is 
going to be one) to have a clue. I also agree on the statute of limitation issue. In 
any event the statute of limitation did not begin to run until August 1, 2008. That's 
why I believe the court's resort to statute of limitation to dismiss the suit stands 
on very shaky grounds.  

  
Really, really, finally: did anyone notice the somewhat threatening remarks made by the 
defendant's officials to the plaintiffs' lawyer as reported at the end of the article? Given 
what can happen to lawyers who "stir up news" and "blacken the name of the 
government," it would be naive to view this as idle chatter. 

另据周泽透露，9 月 2 日下午，国家质检总局官员曾约见周泽，再三强调电

子监管码的合理性。同时，这位官员还表示，周泽帮助政府改进工作的动机

是好的，但其行为“客观上形成了新闻炒作”，“实际上是抹黑政府”。  


